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PREFACE. 



The following pages have been compiled in an en- 
deavor to gather together all the case law relating to the 
national banking system. Litigation as to this branch 
of onr commercial life multiplies each year. The polit- 
ical interest in the subject is increasing with even greater 
rapidity. Every condition dfemahds that we should be 
thoroughly conversant with all the d'eifiisions of the courts 
relating to it. It is hoped that this Digest may be useful 
to the professional and to the business man alike, and 
that the banker as well as the lawyer will be able to 
utilize it in the solution of the many problems that arise 
daily in his routine work. 

In the selection of the matter, every case that does 
not bear directly on the construction of the bank act has 
been eliminated, and out of about five thousand cases ex- 
amined fourteen hundred have been used. The citations, 
however, in those chosen will amply cover all the cases 
relative to any proposition of banking law. 

It has not been thought advisable to append the text 
of the National Bank Act, but a cursory examination of 
the legislation as to this subject may not be out of place. 

The original National Currency Act was approved 
February 25, 1863, and was entitled " An Act to provide 
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a national currency secured by a pledge of United States 
stocks, and to provide for the circulation and redemption 
thereof." In this form it was inconsistent, unsymmet- 
rical, and with great difficulty construed to cover the 
widely-varied and rapidly-changing conditions of the 
country. Its provisions at once became the object of 
criticism and censure. Three seictions or provisions in 
particular were attacked, — section 15, which it was found 
permitted an increase of the capital stock of an associa- 
tion without the approval of the comptroller and subject 
to no limitation by him; sections 15 and 30, which, 
when construed together, practically allowed a bank to 
organize without a deposit of bonds with the government ; 
and section 31, which, though intended to prohibit the 
loaning by the bank on the security of , its own capital 
stock, did in effect prohibit loans by it on the security of 
the stock of any other corporation. 

Under stress of these criticisms another act was 
framed, correcting, changing and remodeling the old one. 
It was approved on June 3, 1864; was embodied in the 
sixty-second title of the Revised Statutes of 18Y3, and 
on June 20, 1874, was by Act of Congress denominated 
the National Bank Act; for the "legal tender note" 
had now become the " national currency " par excellence, 
and that title was no longer deemed applicable. No 
amendment was made in 1865 except as to the amount 
of circulating notes permitted, though the comptroller of 
the currency urged the advisability of changing the pro- 
visions limiting loans to one-tenth of the capital, so that 
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it would cover all liabilities, both for loans and deposits, 
except balances between national banks; the providing 
for the reduction of the capital stock to meet impair- 
ment, and the requiring of a report from each bank on 
the first Monday of each month in lieu of the quarterly 
and monthly reports then provided for. 

In 1867 the comptroller again asked for action in re- 
gard to the requirements for reports, but without result. 
March 3, 1869,-however, an amendment was passed pro- 
viding for the return of five reports during the year, as 
called for by the comptroller. 

The Act of 1864, providing as to state taxation of 
national banks, had given rise to much litigation, and 
February 10, 1868, its proper construction was fixed by 
Act of Congress. 

In 1869 the loan of money on the security of United 
States notes or national bank notes was prohibited; the 
certification of a check when there was not an amount 
equal to the amount of the check on deposit was forbid- 
den, and the crime of aiding and abetting an officer in 
violating the Act was defined. 

The year 1870 saw several amendments. July 13, by 
an amendatory act purporting to provide for the redemp- 
tion of the three per cent, loan certificates and to in- 
crease national bank notes, the establishment was. per- 
mitted of national banks authorized to issue circulation 
to the amount of eighty per cent, of the par value of 
their bonds deposited with the government. This circu- 
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la-tion was l-edeeinable in gold coin and these associations 
were denominated " National Gold Banks." 

July 14, 1810, an act was passed requiring banks going 
into voluntary liquidation to deposit monejr sufficient to 
retire their outstanding circulation within six months 
from the date of the vote to go into liquidation. 

The power of the comptroller over the banks was in- 
creased and their credit strengthened by the Act of March 
31, 1873, providing that the comptroller could place any 
bank in the hands of a receiver which did not levy an 
assessment on its shareholders to restore its impaired 
capital, within three month after notification) of such im- 
pairment. 

In 1873 much investigation was made as to the Bank 
Act, but no further action was taken until the following 
year, when thei provisions for the redemption fund with 
the Treasurer of the United States were engrafted on the 
law, and the money reserve on circulation was abolished 
on all but the Gold Banks. 

The Act of 1875 repealed the provisions limiting the 
amount of circulating notes redeemable in gold. Specie 
payments, it was expected, would soon be resumed, and 
it was apparent to all that the legal tender nbte would 
then disappear. The void must therefore be filled by the 
increase in national bank notes. The beneficial e£fect 
which would have undoubtedly followed the enactment 
was, however, forestalled by the Act of 1878, fixing the 
limit below which the legal tender should not be re- 
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duced, and by the Act of February of tbe same year, pro- 
vidiug for tbe issue of silver certificates. 

In 18Y6 it was provided that a receiver could be ap- 
pointed for any violation by the bank of the Act, or for any 
default on a judgment rendered against the bank; that 
a shareholder's liability could be enforced by a creditor; 
and that an agent of the shareholders could upon certain 
contingencies be chosen to close up the bank's business. 

The Act of 1882 provided for the extension of the 
corporate existence of national banks for twenty years 
upon conformance with certain conditions. 

By the Act of February 14, 1882, the ISTational Gold 
Banks were enabled to be converted into national banks 
and speedily embraced the privilege. 

May 1, 1886, provision was made for the increase of 
the capital stock of an association by a vote of two-thirds 
of the shareholders and on the approval of the comp- 
troller; under the same Act also an association could 
change its name and place of business, carrying with it, 
however, the liabilities, rights and powers of the old bank. 

August 13, 1888, the jurisdiction of the courts as to 
actions by or against national banks was defined. 

April 3, 1892, another defect in the law of 1864 as 
amended in 18Y6 was remedied by the amendment pro- 
viding that after the payment of the creditors of the bank 
in full and the redemption of the bank's circulation, a 
meeting of the shareholders ttiay be called to elect, if 
they so choose, an agent to close up the remaining assets 
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of the bank. This provision as to the shareholder's agent 
was again amended March 2, 1897, by defining the pro- 
cedure when such an agent shall die, refuse to serve, 
resign, or be removed. 

July 28, 1892, the redemption of national bank notes 
was made obligatory though the notes had been put into 
circulation without the signature of the officers of the 
bank. 

The legal tender notes and national bank notes were 
made subject to taxation as money in hand or on deposit 
under the laws of any state or territory by the Act of 
August 13, 1894. 

Such, in the main, has been the growth of the National 
Bank Act from its inception to the present time. Con- 
ceived in the necessities of the civil war, it has stood the 
test of the times of peace and commercial activity that • 
have followed, and is now enabled to successfully cope 
with the same doctrines of fiat money which hindered its 
growth in its earlier years. 

However beneficial may be the amendments that are 

now being proposed, they cannot, without danger, change 

the basic principles of this legislation, the solidity and 

integrity of which will continually develop as we study 

the cases that are roughly noted in this Digest. 

Hal H. Smith. 
Ionia, MicmaAN, May 1, 1899. 
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DIGEST OF THE DECISIONS 



EBLATINa TO 



NATIONAL BANKS. 



ABATEMENT. 

See Actions; Dissolution, 6. 



ACCOMMODATION PAPER. 

See Powers, VIIL 

Guaranty, how affected by usury, see Usitrt, 35. 
Guaranty by cashier, see Oashiek, 8-11. 

1. A national bank cannot indorse commercial paper 
for accommodation only. (U. S. C. 0. 1893) If at. Bank; of 
Commerce v. Atkinson, 55 F. K. 465; (Neb. 1894) Thomas 
V. City Ifat. Bank, 58 N. W. R. 443 ; 40 ISTeb. 501 ; 46 Neb. 
861; (U. S. C. C. 18T9) Seligman v. CharlottesvUle Nat, 
Bank, 3 Hughes (U. S.), 647. 

2. The accommodation paper of a national bank is void 
in the hands of a holder with notice. (U. S. 0. C. 18T9) 
Johnson v. Charlottesville Nat. Bank, 3 Hughes (U. S.), 
657; 13 Fed. Cas. 885; 2 N. B. C. 199; (U. S. 0. C. 1898) 
Bowen V. Needles Nat. Bank, 87 F. E. 430. 

3. Dicta: A national bank cannot loan its credit and 
indorse a note for accommodation. (N. Y. 1889) Nat, 

1 



2 ACTIONS. 

Bank of Gloversville v. Wells, T9 N. T. 499. Keversing 
JS'at. Bank of Gloversville v. Wells, 15 Hun, 51. 

4r. A national bank has no power to enter into contracts 
of suretyship and guaranty for the sole benefit of others. 
(U. S. C. C. A. 1897) Commercial Nat. Bank v. Pirie, 82 
F. E. Y99; (TJ. S. C. C. 1898) Bowen v. Needles Nat. Bank, 
87 F. E. 430. . 

5. " Nothing short of the unanimous consent of all the 
stockholders " of a national bank will bind it as an ac- 
commodation guarantor. (Minn. 1898) Ft. Dearborn Nat. 
Bank v. Seymour, 73 N. W. E. 734. 



ACTIONS. 

L By National Banks. 

a. Forum. 
II. Against National Banks. 

III. PLEADiNa and Practice. 

IV. Removal of Actions. 

See Attachment; Conflict of Laws; Insolvency; Jueisdiction 
OP CouETs; Organization; Place of Business; Receiver. 

On bonds of oflacers, see Bonds of Officers, 10, 11. 

By bank on obligation made to cashier, see Cashier, 30. 

Proof of charter, see Charter, 1. 

To forfeit charter, see Charter, 5, 6. 

Abatement by dissolution, see Dissolution, 6. 

To enforce liability of directors, see Directors, III. 

For false entries, see False Entries, 28, 34, 35. 

Where United States is party, to be conducted by, see District At- 
torney, 1, 3. 

Effect of liquidation on, see Liquidation, 3-9. 

Against insolvent banks, see Insolvency, 4, 5. 

To enforce liability of shareholders, see Liability of Sharehold- 
ers, V. 

Against ofllcers, see Officers, 8, 9. 

Proof of organization in, see Organization, 3-14 

By shareholders, see Shareholders, 35-37. 



ACTIONS, I, a. 3 

Etfect of conversion of state banks on, see State Banks, CONVKfr 

SION OF, III. 

As to taxation, see Taxation, VIII, IX. 
For penalty of usury, see Usury, IV. 
Garnishment, see Attachment, 31, 23. 
On claims, see Claims, 33-34; Rbcbivbr, 33. 
By receiver, see Keceiver, V. 

I. By National Banks. 

1. In general — Judiciary act. — A national bank has 
no power to sue in the federal courts under the judiciary 
act, but derives such power from the national banking 
act. Therefore the limitation of the eleventh section of 
the judiciary act as to suits on indorsed notes does not 
apply. (U. S. C. 0. 1874) Commercial Nat. Bank of Cleve- 
land V. Simmons, 1 JST! B. C. 294; 10 Alb. L. J. 155; 1 
Flipp. 449; 6 Fed. Cas. 226. 

a. Forvm,. 
(See JuBisDioTioN of Courts.) 

2. Federal courts. — National banks, because of their 
status as such, may sue in the federal courts. (U. S. C. C. 
1873) First Nat. Bank v. County of Douglass, 1 N. B. C. 
267; 3 Dillon (U. S.), 298. 

3. A national bank may bring an action in the federal 
courts outside the district in which it is located and in 
that in which the defendants reside. (U. S. C. C. 1871) 
Manufacturers' Nat. Bank v. Baack, 1 N. B. C. 161; 8 
Blatch. (U. S.) 137. 

4. The members of such a corporation may be presumed, 
so far as the question of jurisdiction is concerned, to be 
residents and citizens of the state in which the bank is 
located. Ibid. 

5. A national bank may bring a suit against a citizen 
of a state other than that of the bank's location in the cir- 
cuit court of the United States for the district where such 
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citizen resides, by reason of adverse citizenship alone. 
(U. S. Sup. Ct. 1892) Petri v. Commercial Nat. Bank, 142 
U. S. 644. 

6. A national bank has the right to bring suit in the 
federal courts in the district which comprises the state in 
which such bank is located; construing section 57 of the 
act of 1864. (U. S; 0. 0. 18Y4) Commercial ISTat. Bank of 
Cleveland v. Simmons, 1 IST. B. C. 294; 10 Alb. L. J. 155; 
1 Flipp. 449; 6 Fed. Cas. 226. 

7. National banks cannot bring suits in federal courts 
outside the district of their location where the amount in 
controversy is less than $500. In this respect they stand 
on the same footing as natural persons. (U. S. C. 0. 1878) 
St. Louis Nat. Bank v. Brinckman, 2 N. B. 0. 141; 1 
F. E. 45. 

8. State courts. — National banks and their receivers 
are amenable to the courts of their state, and may sue in 
the state courts of their domicile like other corporations. 
(La. 1878) Adams v. Daunis, 1 N. B. C. 510 ; 29 La. Ann. 315. 

9. A national bank is a citizen of the state where located 
for the purpose of being enjoined from prosecuting a suit 
in another state. (Yt. 1898) Hazlen v. Lyndonville Nat. 
Bank, 41 Atl. E. 1046. Citing Petri v. Bank, 142 IT. S. 644. 

II. Agaiitst National Banks. 

10. United States district courts. — A national bank 
has no habitation outside of the district m which it is 
located. Therefore it cannot be sued in the district court 
outside of that district, and service on officers, when in 
another district, does not give jurisdiction. (U. S. D. 0. 
1874) Main v. Second Nat. Bank, 1 N. B. C. 200; 6 Biss. 
(U. S.) 26. 

11. State courts. — A national bank may be sued in 
any court of the state, county or municipality in which 
such association is located, in all cases where such courts 
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have jurisdiction under state laws in similar controversies. 
(U. S. Sup. Ct. 18T1) Bank of Bethel v. Pahquioque Bank, 
1 ]Sr. B. 0. TT; 81 TJ. S. (14 Wall.) 383; 

12. An action lies in a federal or state court against a 
national bank only in the judicial district in which it is 
established. (Mass. 1869) Crocker v. Marine ISTat. Bank, 
1 K B. 0. 5T5; 101 Mass. 240; (tJ. S. C. 0. 1873) Cadle v. 
Tracey, 1 IST. B. G. 230; 11 Blatch. (tJ. S.) 101. 

13. The statute authorizing suits in both federal and 
state courts against national banks is permissive and not 
mandatory, and congress has no power to oust the state 
courts of jurisdiction of such cases. (N. T. 1873) Cooke 
V. State ISTat. Bank of Boston, 1 K B. C. 698; 52 IST. T. 96; 
(iJ. S. Sup. Ct. 1876) Claflin v. Houseman, 93 TJ. S. (3 Otto), 
130; (TSr.T. 1880) Eobinson v. Nat. Bank of JSTewberne, 
81 JSr.T. 385; 2 K B. C. 309; 58 How. Pr. 306; (S. C. 
1882) Holmes v. JSTat. Bank, 18 S. 0. 31; 44 Am. Eep. 558. 

14. ISTational banks have power under the banking act 
to sue and be sued in any court of law or equity as fully 
as natural persons, with no distinction as to transitory or 
local actions, and in a state court outside of the county 
and city of their location. (Cal. 1890) Fresno IS'at. Bank 
V. Superior Court, 83 Cal. 491; 24 Pac. E. 157. 

15. An action for money had and received against a 
national bank, the corporate existence of which is admit- 
ted, is not a suit arising under the laws of the United 
States. (JST. T. 1889) Ulster Co. Sav. Inst. v. Fourth Nat. 
Bank, 8 N. T. Supp. 162. 

16. Waiver of exemption. — The exemption of national 
banks from suits in state courts elsewhere than in the 
county and city where such banks are located is a personal 
privilege, which they can waive by appearing and making 
defense without claiming the immunity granted by the 
act. (U. S. Sup. Ct. 1889) Charlotte First Nat. Bank v. 
Morgan, 132 U. S. 541. 
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17. Section 57 of the banking act, authorizing suits 
against national banks only in the county of their loca- 
tion, extends a personal privilege which may be waived 
by the- banks. (Ohio, 18Y2) Lee v. Citizens' Nat. Bank of 
Piqua, 2 Gin. Sup. Ct. 298. 

18. Attachment bond. — A national bank can be sued 
on an attachment bond in the state where the contract 
was made and not in the state of its location. (Ga. 188T) 
Continental Nat. Bank v. Folsom, 3 IST. B. 0. 350; 78 Ga. 
449. 

III. Pleading asd Peaotice. 

19. Proof of incorporation. — Proof that a national 
bank is doing a general banking business as a national 
bank, authorized by the laws of the United States, under 
the name by which it sues is sufficient proof to estabhsh 
primafacie its incorporation. ("Wash. 1893) Takima Nat. 
Bank v. Knipe, 33 Pac. K. 834; 6 Wash. 348. 

20. The fact that a note is made payable at a certain 
bank does not necessarily indicate a corporation estab- 
lished under that. name. (Mass. 1871) Hungerford Nat. 
Bank v. Yan Nostrand, 1 N. B. C. 589; 106 Mass. 559. 

31. The averment of the title of a bank as " The Third 
National Bank of Baltimore " is not an averment that 
such bank is a bank organized under the national bank- 
ing act, and established in the state of its residence. 
(U. S. C. 0. 1881) Third Nat. Bank of Baltimore v. Teal, 
5 r. E. 503. 

22. A complaint describing a national bank as a na- 
tional bank of a city in the state, and alleging that it has 
been doing business there for ten years, sufficiently states 
its location and that it is an organized corporation. (N. Y. 
1890) Farmers' & Mechanics' Nat. Bank v. Eogers, 1 
N. Y. Supp. 757. 

23. A national bank is not a foreign corporation within 
the rule that requires proof of incorporation under a gen- 
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eral denial according to the practice of the courts of this 
state. (Colo. 1893) Hummel v. First ]S"af. Bank, 32 Pac. 
E. Y2. 

24. Following state practice. — After an action is com- 
menced in the state courts, such courts are governed solely 
by state statutes as to their mode of proceeding. (Iowa, 

1882) Kinser v. Farmers' ISTat. Bank, 58 Iowa, T28; 13 
IJif. W. E. 59. , 

25. The provision of the United States Eevised Stat- 
utes, section 914, that the practice and pleadings, forms 
and modes of proceedings in circuit and district courts 
shall conform as near as may be to those existing in the 
state courts of record, is merely a rule of practice and can- 
not defeat the object and intention of a federal enactment. 
(N". Y. 1880) Nat. Bank of Auburn v. Lewis, 3 K. B. 0. 
.587; 81 K T. 15. 

26. Security for costs. — A national bank is a foreign 
corporation within the meaning of a state statute requir- 
ing corporations created by " the laws of another state or 
•country" to give security for costs before prosecuting a 
cause in the courts of the state. (IST. T. 1876) Ifat. Park 
Bank v. Gunst, 1 K B. C. 797; 1 Abb. K C. 292. 

27. Appeal bond. — Under section 1001, United States 
Eevised Statutes, no appeal bond is required in suits by 
or against national banks brought to the United States 
supreme court by the comptroller. (U. S. Sup. Ct. 1884) 
Pacific ISTat. Bank v. Mixter, 114 U. S. 463; S. C, 124 
U. S. 721. _ 

28. Affidavit, cashier. — The cashier of a national bank 
is the proper person to make the affidavit made necessary 
by the Maryland procedure act of 1864, chapter 6. (Md. 

1883) Parkhurst v. Citizens' Nat. Bank of Baltimore, 3 
K B. C. 463; 61 Md. 254. 

29. Action in president's name. — Where a suit is 
brought by the president of a national bank in his own 
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name, and is treated by both parties up to the final hear- 
ing as the suit of the bank and not of the individual, the 
defendant will not be allowed on such final hearing to 
assert that the individual and not the corporation was 
complainant. (U. S. Sup. Ct. 1884) Fortier v. New Or- 
leans Nat. Bank, 3 N. B. 0. 140; 112 U. S. 439. 

IV. Bemoval of AonoNS. 

30. Under the statutes relating to removal of causes, a 
national bank is a citizen of the state where it is located, 
and a cause cannot be removed to the federal courts on 
the claim that stich bank is a citizen of the United States. 
(ISTev. 1874) Davis v. Cook, 1 N. B. 0. 656; 9 Nev. 134; 
(N. T. 1874) Chatham Nat. Bank v. Merchants' Nat. Bank, 
1 N. B. 0. 769; 4 Thomp. & Cook (N. T.), 196; (N. T. 
1873) Cooke v. State Nat. Bank, 1 N. B. C. 698 ; 52 N. T. 96. 

31. A national bank cannot enforce the -removal of the 
cause from a state to a federal court on the ground that 
it is organized under the laws of the United States and 
that the United States courts have exclusive jurisdiction. 
(U. S. C. C. 1877) Pettilon v. Noble, 2 N. B. C. 120; 7 
Biss. (U. S.) 449. 

32. Banks organized under the act of congress as na- 
tional banks are not entitled to have a suit in a state 
court in which they are defendants removed to the fed- 
eral courts, they being expressly excepted by section 640 
of the Eevised Statutes of 1874. (U. S. C. 0. 1879) Wilder 
V. Union Nat. Bank, 2 N. B. C. 124; 12 Chig. L. N. 84; 
9 Biss. (U. S.) 178; 29 Fed. Cas. 1222. 

33. To authorize a removal for the reason that the suit 
involves a question arising under the constitution and 
laws of the United States, it must clearly appear from 
the record, when all inspected together, that a federal 
question is presented and must be passed upon. Ibid. 

34. Under the act of congress of August 13, 1888, na- 



ACTIONS, IV. 9 

tional banks are considered to be, for jurisdictional pur- 
poses, citizens of the state of their location, and do not now 
possess the right of removal on the ground that they are 
federal corporations. (U. S. C. 0. 1893) Burhans v. First 
Nat. Bank of Leoti, 53 F. K. 163. 

35. For Jurisdictional purposes a national bank is a 
citizen of the state where located, and it therefore is not 
entitled to a removal of a cause as a federal corporation. 
(U. S. 0. 0. A. 1896) "Wichita Nat. Bank v. Smith, T2 
F. E. 568. (TJ. S. C. 0. A. 1896) Thurber v. Miller, U 
C. 0. A. 432; 67 F. E. 3Y1, followed. 

36. The act of congress of July 12, 1882, provides that 
the United States courts should not have jurisdiction of 
suits brought by national banks except in a few cases, 
imless they would have jurisdiction of like suits by or 
against a state bank. This section implies that they have 
no jurisdiction of such suits, either original or by removal. 
(U. S. Sup. Ct. 1886) Leather Manufacturers' ISTat. Bank 
V. Cooper, 3 K B. C. 208; 120 U. S. T78. 

37. A suit by or against a corporation organized by act 
of congress is a suit arising under the laws of the United 
States and removable from a state to a federal court, 
under section 2 of the act of March 3, 1875. (U. S. C. C. 
1883) Cruikshank v. Fourth Nat. Bank, 16 F. E. 888; 
(U. S. C. 0. 1878) Union Pac. E. E. v. McComb, 1 F. E. 
799;17Blatch. (U. S.) 510. 

38. A petition for the removal of a cause to the federal 
courts must contain an averment that the parties are cit- 
izens of another state. It is not sufficient to aver that 
they are simply residents of another state. (U. S. C. C. 
1883) Merchants' Nat. Bank v. Brown, 17 F. E. 161. 

39. Under the statute providing for the removal of 
causes to the federal courts, a certain state of pleadings 
is not necessary, but a federal question must be involved ; 
and where the party removing clearly shows by his plead- 
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ings that such a question has arisen, the case is to be held 
removable, the motion to remove being made before issue 
was joined or the defendant had even answered. (U. 8. 
C. 0. 1885) Davies, Kec, v. Marine Nat. Bank, 24 F. E. 194. 



AGENT OF SHAKEHOLDERS. 

See Receiver. 

Director as an agent of the shareholders, see Directors, 1. 
Appointment of receiver on mismanagement of agent, see Re- 
ceiver, 11. 

1. An " agent " is only the receiver under another name. 
(U. S. C. C. 1888) McConnellville v. Gilmor, 36 F. E. 2Y7. 

2. The federal courts have jurisdiction of suits by and 
against the " agents " of national banks appointed under 
the national banking act. Ibid. 

3. An " agent " of a national bank appointed to succeed 
a receiver may be substituted in such receiver's place in 
any pending action. Ibid. 

4. The agent of a national banking association ap- 
pointed to wind up its afifairs is a quasi-puhliG officer, if 
not a public officer. (Cal. 1896) Chetwood v. California 
JSTat. Bank, 113 Cal. 649; 45 Pac. E. 854. 

5. As such agent he is entitled to receive from an indi- 
vidual stockholder moneys received by such stockholder 
to the use of the corporation. Ibid. 

6. Criminal responsibility. — An agent of a national 
bank in liquidation is within the meaning of the section 
of the national banking act as to embezzlement, abstrac- 
tion or wilful misapplication of the funds of a national 
bank. (TJ. S. C. C. 1897) United States v. Jewett, 84 F. E. 
142. 

7. An appointment of an agent in liquidation of a na- 
tional bank does not terminate the association, although 
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it limits its transactions and the powers of its officers. 
Ibid. 

8. An agent in liquidation may also be a president, di- 
rector or clerk of the bank. Ibid. 

9. An agent chosen by the stockholders of a national 
bank to wind up its affairs has no more power than a re- 
ceiver and cannot enforce the individual liability of the 
stockholders except when it is necessary to pay the debts 
of such bank. (U. S.C.C. 189T) Church v. Ayer, 80 F.E.587. 



ASSESSMENT. 
See T.TABTT.TTv OF Shaeeholdebs. 



ATTACHMENT. 

See Injunction. 

Priority of claim by receiver, see Receivee, 31. 
Action on attachment bond, see Actions, 18. 
Transfer of stock by, see Transfer of Stock, 3. 

1. Attachment may issue.^An attachment can issue 
from a state court against a solvent national bank. (E". Y. 
1880) Eobinson v. Nat. Bank of JSTewberne, 2 E". B. C. 
309; 81 ]Sr. Y. 385; 58 How. Pr. 306. 

2. National banks being foreign corporations are lia- 
ble to attachment proceedings in the courts of the state. 
(ISr. Y. 188T) Bowen v. First Nat. Bank of Medina, 34 
How. Pr. (K Y.) 408. 

3. Non-resident corporation, — The national banking 
act, in providing that attachments and injunctions shall 
not issue from state courts against national banks be- 
fore final judgment, applies only to suits brought in 
the county or city in which such associations are located. 
(N. Y. 1876) Southwick v. First Nat. Bank of Memphis, 
1 N. B. C. 789; 7 Hun (N. Y.), 96. 
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4. An attachment cannot issue from a state court 
against a solvent national bank in another state. (111. 
1891) McDonald v. First Nat. Bank, 41 111. App. 368. 

5. An action may be begun by attachment against a 
national bank in a state court other than that of its loca- 
tion. (S. C. 1882) Holmes v. Nat. Bank of Wilmington, 
IBS. C. 31; 44Am. K. 558. 

6. An action may be begun by attachment against a 
national bank doing business in another state but having 
no property within the state where such action is brought. 
(]Sr. Y. 1873) Alien v. Scandinavian Nat. Bank, 46 How. 
Pr. 11. 

7. Attacliraent may not issue. — Under the national 
banking act the remedy of attachment against a national 
bank before judgment is denied both in state and federal 
courts. (U. S. Sup. Ct. 1888) Butler v. Coleman, 3 N. B. C. 
291; 124 U. S. 721; (N. T. 1889) Bank of Montreal v. Fi- 
delity Nat. Bank, 112 N. T. 667; 1 N. T. Supp. 852; 20 
N. E. E. 414. 

7 a. A bond based on a void attachment is likewise void 
and will not sustain an action against the sureties. (U. S. 
Sup. Ot. 1888) Butler v. Coleman, 3 N. B. C. 291; 124 U. S. 
721. 

8. An attachment will not lie from a state court against 
a national bank before final judgment. (N. T. 1876) Cen- 
tral Nat. Bank v. Eichland Nat. Bank, 1 N. B. C. 801; 52 
How. (N. Y.) 136; (N. Y. 1889) Bank of Montreal v. 
Fidelity Nat. Bank, 112 N. Y. 667; 1 N. Y. Supp. 852; 
20 N. E. E. 414; (Minn. 1888) First Nat. Bank v. La Due, 
39 Minn. 415; 40 N. W. E. 367; (Tenn. 1897) Eosenheim 
Eeal Estate Co. v. Southern Nat. Bank, 46 S. W. E. 1026. 

9. An attachment cannot issue before final judgment 
against the property of a national bank. (N. Y. 1878) 
Ehoner v. Nat. Bank of Allentown, 2 N. B. 0. 331 ; 14 Hun 
(N. Y.), 126. 
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10. Qiiwre, as to whether the prohibition of the na- 
tional banking act (sec. 5242, TJ, S. Eev. Stat.), that no 
attachment should issue against a national bank before 
final judgment, applies to both solvent and insolvent na- 
tional banks. (TJ. S. 0. C. 1880) McCracken v. Covington 
City lifat. Bank, 4 F. K. 602. Citing Central 'Na.t. Bank 
V. ISTat. Bank, 52 How. (K T.) 136; 1 K B. C. 801. 

11. Section 5242, United States Eevised Statutes, pro- 
hibits an attachment being issued before final judgment 
against a national bank, and such an attachment does not 
give notice to an absent defendant so as to give the court 
any jurisdiction of such defendant or of the subject-matter. 
(Yt. 1889) Saflord v. First Nat. Bank, IT Atl. E. 748; 61 
Vt. 373. 

12. Constitntional law. — The provisions of the national 
banking act that no attachment, injunction or execution 
shall issue against a national bank before final judgment 
in an action in a state court is a constitutional provision 
within the power of congress. (Md. 1874) The Chesapeake 
Bank v. First l^fat. Bank of Baltimore, 40 Md. 269; 17 
Am. Eep. 601. 

13. Insolvent national banks. — The words of prohi- 
bition in section 5242, United States Eevised Statutes, 
apply only to an insolvent association or one which is 
about to become so. (K". Y. 1890) Eobinson v. liat. Bank of 
ITewberne, 2 JST. B. C. 309; 81 JST. Y. 385; 58 How. Pr. 306. 

14. The prohibition as to attachment against the prop- 
erty of a national bank applies only to insolvent banks. 
(]S". Y. 1882) ISTat. Shoe & Leather Bank v. Mechanics' 
]Srat. Bank of the City of Newark, 3 N. B. C. 601; 89 
N. Y. 467; (N. Y. 1898) People's Bank v. Mechanics' Nat. 
Bank, 62 How. Pr. 422., 

15. An attachment issued against an insolvent national 
bank is illegal, and the subsequent acquisition by the bank 
of further capital and consequent solvency does not ren- 
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der it valid. (S. Y. 1883) Eaynor v. Pacific iTat. Bank, 
3 ]Sr. B. C. 624; 93 N. T. 3T1. 

16. Although the bank after the attachment paid some 
of its creditors in Ml, this does not estop it from ques- 
tioning the validity of the attachment for the benefit of 
the remaining creditors. Ibid. 

17. An attachment against a national bank can only 
be sustained when it shall have been issued before the 
commission of any act o'f insolvency. (S. Y. 1883) Mar- 
ket Nat. Bank of ISTew York v. Pacific lif at. Bank, 3 N. 
B. C. 672; 30 Hun (K Y.), 50. 

18. Waiver of prohibition. — The prohibition of the 
national banking act as to the issuing of an attachment 
against national banks is a personal privilege belonging 
to such banks and may be waived by them. (111. 1889) 
Norris v. Merchants' Nat. Bank, 30 111. App. 54. 

19. Seizure void. — A seizure of the property of a 
national bank on an attachment from a state court before 
final judgment is void whether the bank be solvent or in- 
solvent, and a bond given to dissolve such attachment is 
likewise void. (Ga. 1892) Planters' Loan and Sav. Bank 
v. Berry, 18 S. E. E. 137; 91 Ga. 264. 

20. Service by attachment void. — Service on a na- 
tional bank of an attachment issued without authority 
and being prohibited by the banking act does not give 
the court jurisdiction. (U. S. C. 0. 1895) Garner v. Sec- 
ond Nat. Bank, 66 F. E. 369. 

21 . Garnishment. — A national bank, when the deposi- 
tory of a bankruptcy court, is not subject to garnishment. 
(N. Y. 1875) Havens v. Nat. City Bank, 1 N. B. G. 783; 
6 Thomp. & Cook (N. Y.), 346. 

22. A national bank or its receiver may be summoned 
as a garnishee under an attachment in a state court issued 
after judgment against the defendant, and such proceed- 
ing does not conflict with United States Eevised Stat- 
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utes, section 5243. (Pa. Com. PI. 1898) Conway v. Schall, 
42 W. N. C. 328. 

23. Restraining proceedings.— Where an attachment 
is illegally issued from a state court, the remedy is not 
by an injunction to restrain the action, such action being- 
entirely void. (Minn. 1888) First Nat. Bank v. La Due, 
39 Minn. 416; 40 N. W. E. 36Y. 

24. Damages — Interest. — A loss of interest occa- 
sioned by an attachment wrongfully laid is clearly an 
injury for which damages are recoverable against the 
wrongful litigant. (U. S. C. C. 1888) Jacobus v. Monon- 
gahela IsTat. Bank of Brownsville, 35 F. E. 395. 

25. , fees. — Counsel fees and other expenditures 

in the attachment suit cannot be recovered as damages- 
on the bond. Ibid. 

26. Priority. — Certificates of national bank stock are 
quasiruegotiahle, and an unrecorded transfer for value 
will prevail over a subsequent attachment levied by a. 
creditor without notice. (U. S. C. C. 1880) Continental 
Nat. Bank v. Eliot Nat. Bank, 7 F. E. 369. 

27. The attachment of an individual creditor levied 
after insolvency is subordinate to the lien of the receiver- 
appointed subsequent to such insolvency. (U. S. Sup. Ct. 
1874) Nat. Bank v. Colby, 1 N. B. C. 109 ; 21 Wall. (U. S.) 
609; (U. S. C. C. 1879) Harvey v. Allen, 2 N. B. C. 439; 
16 Blatch. (U. S.) 29. 

28. Constitutional law. — Act of congress of July 12, 
1883, does not operate as a repeal of section 5242, United 
States Eevised Statutes. (N. T. 1883) Eaynor v. Paoifla 
Nat. Bank, 3 N. B. C. 624; 93 N. Y, 371. 



BILLS AND NOTES. 

See Accommodation Paper; Powers. 
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BILLS OF EXCHANGE. 

See Cebtipication of Checks; Powees, IL 

1. Section 5200, TJnited States Eevised Statutes, does 
not require that bills of exchange should be accompanied 
by a bill of lading, but is only designed to prevent dealing 
in speculative and accommodation paper. (E. Y. 1883) 
Second -Nat. Bank v. Burt, 93 JST. T. 233. 



BONDS OF OFFICERS. 

See Cashier; False Entries; Ofpicees; President. 
Discretion of directors in taking, see Directors, 30. 

1. Approval of. — The acceptance of a bond may be 
presumed by its retention by the association and the en- 
tering of the oflacer upon the discharge of his duties. 
(Ky. 1873) Graves v. Spokane Nat. Bank, 1 N. B. C. 492; 
10 Bush (Ky.), 23. 

2. Liability of sureties. — Where an oflBcer of a bank 
embezzled large funds belonging to the bank, which em- 
bezzlement was known to the bank, but the bank contin- 
ued such officer in its employ and took from him a bond 
on which were sureties ignorant of such misconduct, and 
deceived by a statement of the bank just published, such 
sureties are released from liability. (Mo. 1890) Third 
Nat. Bank v. Owen, 101 Mo. 558; 14 S. W. E. 632. 

3. Negligence of directors in failing to examine the 
books of the bank will not discharge the surety on the 
cashier's bond. (Mass. 1874) Tapley v. Martin, 1 N. B. 0. 
«11; 116 Mass. 275; (Ky. 1873) Graves v. Spokane Nat. 
Bank, 1 N. B. 0. 492; 10 Bush (Ky.), 23. 

4. The wrong of the cashier, and the consequent lia- 
bility of his sureties, will not be excused by the negligence 
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of the bank officers. (U. S. D. C. 1888) Phillips v. Bos- 
sard, 35 F. E. 99. 

6. The sureties of a cashier of a national bank, who has 
made a loan on the security of stock of the bank, cannot 
defend in an action against them for liability as to his 
misconduct, on the ground that such a loan violated the 
national banking act. (IST. T. 1891) Walden Nat. Bank 
V. Birch, 130 K T. 221; 29 N. E. K. 126. 

6. The sureties of a national bank cashier are liable 
for his wrongful act in misappropriating stock held in 
his name but assigned to him as collateral for a loan made 
by the bank. Ibid. 

7. "Where a cashier of a national bank is elected to hold 
office at the will of the directors, his sureties will be lia- 
ble for his default during the whole of such time. (U. S. 
D. 0. 1888) Phillips v. Bossard, 35 F. E. 99. 

8. Representations. — Publications in a newspaper of 
a statement of the resources and liabilities of a national 
bank are not representations, the falsity of which will 
excuse from liability the surety on the bond of one of 
the bank's officers. (Del. 1898) Lieberman v. First IS&t. 
Bank, 40 S. W. E. 382. Criticising Graves v. Bank, 10 
Bush (Ky.), 23; IK B. C. 492. ' 

9. Crime committed through other employment. — 
It is not a defense to an action on a teller's bond for de- 
falcation that such defalcation occurred through the per- 
formance of the duties of bookkeeper when such duties 
consisted only of the ordinary bookkeeping customarily 
done by tellers. Ibid. 

10. Actions. — A bond of a bank employee signed by 
a guaranty company but not by the employee does not 
bind the employee and no action lies thereon. (U. S. C. 
C. A. 1895) Blackraore v. Guarantee Co. of North Amer- 
ica et al., 71 F. E. 363. 
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11. An action brought on the ofllcial bond of a cash- 
ier of a national bank given to the bank under the re- 
quirements of the national banking act presents a federal 
question. (U. S. 0. C. A. 1893) "Walker et al. v. Windsor 
Nat. Bank, 56 F. K. 76. 

BOOKS OF NATIONAL BANKS. 

Record of transfer of stock on, see Teansfek op Stock. 

1. Inspection of books. — Code of Alabama, 1886, sec- 
tion 167Y, providing that stockholders in corporations 
have the right " of access to and inspection and examina- 
tion of the books, records, papers of the corporation at 
all reasonable and proper times," applies to national 
banks and is not in conflict with the banking act. (Ala. 
1S90) Winter v. Baldwin, Y S. E. T34; 89 Ala. 483. 

2. Stockholders in national banks are under such stat- 
ute entitled to mcmdarrms to enforce such right of in- 
spection and examination. Ibid. 

3. National bank officers cannot be forced to exhibit 
the bank's books in order to disclose deposits for purposes 
of taxation. (U. S. 0. C. 1878) First Nat. Bank of Youngs- 
town, v. Hughes et al., 2 N. B. C. 176; 106 U. S. 523; 9 
Fed. Gas. 103; 5 Oin. L. B. 515. 

4. Entries in. — In an action against a receiver for an 
insolvent national bank, though he produces its books of 
account, he may still contradict the entries therein, since 
he represents not the bank alone, but the creditors. (N. J. 
1894) Whittaker v. An well Nat. Bank, 52 N. J. Eq. 400; 
29 Atl. K. 203. 



BRANCH BANKS. 

See Place op Business. 
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BROEEB. 

See PowEES, VL 



CAPITAL STOCK. 

1 Increase of Capital Stock. 
II. Reduction of Capital Stock. 
IIL Sale or Capital Stock. 

See Liability oe Shareholders; Shareholder; Transfer of 

Stock. 

Lien of bank on, see Transfer op Stock. 
Subscription, amount paid in as claim, see Cl a ims, 11. 
Subscription unpaid, creditor's right to, see Claims, 31, 33. 
Ownership of, by director, see Director, 5-8. 
Set-ofE against increase of, see Set-off, 48, 49. 
Subscriber to increase of, see Shareholders, 4^10. 
Taxation of, see Taxation, X. 

Loans by bank on security of its own, see Powers, III, d 
Power of bank to purchase own, see Powers, 119-131. 
Impaired capital stock, assessment to restore, see this title, 38; Lia- 
bility OF Shareholders, 69. 
Purchase of, by officer, see Criminal Law, 33. 

I. Inoeease OF Capital Stock. 

1. Increase not authorized. — The regularity of an in- 
crease of capital stock is a part of the subscriber's contract, 
and when such increase is invalid and unauthorized he is 
entitled to judgment for his subscription. (Mo. 1888) 
Schierenberg v. Stephens, 3 N. B. 0. 528; 32 Mo. App. 
314. 

2. Ifational banks must conform to United States Ee- 
vised Statutes (sec. 5142), and act of congress of May 6, 
1886, in making an increase of their capital stock, and 
an increase attempted to be made without the consent of 
two-thirds of the stockholders and the payment in full 
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thereof, together with the certificate of the comptroller, 
is invalid. (XJ. S. C. 0. 1889) "Winters v. Armstrong; 
Armstrong v. Stanage; Same v. Wood, 37 F. E. 508, 

3. The performance by the association of these condi- 
tiojis is necessary to the creation of any liability in the 
subscriber. A showing that the bank represented to the 
public that the increase in the capital stock was fully sub- 
scribed, which representation was known and permitted 
by subscribers, without a showing that the public reUed 
upon, acted upon or was misled by such misrepresenta- 
tion, does not estop such subscribers from relying on the 
bank's failure to observe the statutory requirements as to 
such increase. Ibid. 

4. Payment of. — An amount equal to the increase of 
the capital stock of a national bank must be actually paid 
in to make such increase valid. (U. S. 0. 0. A. 1898) Cock- 
rill V. Abeles, 86 F. E. 505. , 

5. Irregularities, waiver. — The acts of the officers 
of the bank in taking the necessary steps for increasing 
the stock are held to be the acts of their principals, *. e., 
of those interested in the increase ; and, while they may 
hold such oiiicers for their breaches of trust, they cannot 
set up their own wrong to defeat the rights of innocent 
parties. (TJ. S. 0. C. 1896) Latimer v. Bard, Y6 F. E. 536. 

6. The action of the stockholders in changing the 
amount of the increase of national bank stock is not bind- 
ing on a subscriber who subscribed before such change, 
when it was made at an irregular meeting at which such 
subscriber was represented by proxy only. (IT. S. 0. 0. 
1897) Mathews v. Columbia Nat. Bank, 79 F. E. 558. 

7. Any irregularities in the increase of the capital stock 
of a national bank can be waived by the subscriber, as 
national banks have abstract power to increase their cap- 
ital stock irrespective of the different steps in making 
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such increase. (U. S. Sup. Ct. 1890) Pacific ISTat. Bank 
V. Eaton, 141 U. S. 227; 3 K B. 0. 483. 

8. Change in amount of increase, ratification.— Pay- 
ment made voluntarily of an assessment of the comp- 
troller on the full amount of a subscriber's share in the 
increase of the capital stock of a national bank ratifies 
the action of the comptroller in changing the amount of 
the increase. (U. S. Sup. Ct. 1886) Delano v. Butler, 3 
l^.B. 0.163; 118U. S. 634. 

9. Failure to secure whole amount. — A failure to se- 
cure the whole amount of an increase of capital stock 
does not absolutely vitiate the increase, but the defect 
may be waived by the subscriber. Ibid. 

10. Comptroller may assent to less. — The comptrol- 
ler of the currency has the power to assent to an increase 
of the capital stock of a national bank less than that orig- 
inally voted by the corporation, but equal to the amount 
actually subscribed and paid in by the shareholders, and 
such action would not change the validity of the subscrip- 
tions. (U. S. Sup. Ct. 1889) Aspinwall v. Butler, 133 TJ. S. 
595. 

11^ The validity of an individual subscription for stock 
of a national bank is not conditional on the subscription 
and payment of the entire amount of the increase, but 
rests solely on the fact whether or not the single sub- 
scription is entirely paid for. (U. S. C. C. A. 1898) Scott 
V. Latimer, 89 F. K. 843. 

12. Bona fides — The conditions of United States Ee- 
vised Statutes, section 5142, as to the validity of an in- 
crease of capital stock, that such increase shall not be 
valid until the whole amount is subscribed and approved 
by the comptroller, do not invalidate lona fide subscrip- 
tions actually made and paid. Ibid. 
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13. Knowledge, estoppel.— A voluntary payment of 
an assessment on a portion of an increase made with no- 
tice, either actual or constructive, of the condition of the 
bank and of the action of the association as to the increase, 
estops the payor from questioning its validity and annul- 
ling his subscription. (U. S. Sup. Ct. 1886) Delano v. But- 
ler, 118 TJ. S. 634; 3 IST. B. C. 163; (U. S. Sup. Ct. 1890) 
Pacific I^at. Bank v. Eaton, 141 TJ. S. 227; 3 N. B. 0. 
483; (TJ. S. Sup. Ct. 1890) Thayer v. Butler, 141 TJ. S. 234; 
(U. S. Sup. Ct. 1890) Butler v. Eaton, 141 U. S. 240. 

14. A subscriber for an increase of national bank stock 
who receives original stock instead and accepts, pays for 
and votes same is liable thereon upon the insolvency of 
the bank. (TJ. S. C. C. 1898) Eand v. Columbia Nat. 
Bank, 8T F. K. 520. 

15. The acceptance of a certificate of national bank 
stock as a part of an authorized increase of such stock, 
the reception of dividends thereon and the voting of same, 
.estops the subscriber from questioning the validity of the 
increase. (U. S. C. C. 1897) Tillinghast v. Bailey, 86 
F. E. 46. 

16. Certificate of comptroller, — The validity of an 
increase of capital stock depends on the certificate of ap- 
proval of the comptroller of the currency. (S. C. 18Y4) 
Charlestown v. People's Nat. Bank, 1 N. B. C. 898 ; 5 S. 0. 
103; 22 Am. Kep. 1. 

17. The certificate of the comptroller of the currency 
as to the increase of the capital stock of a national bank 
is conclusive as to the facts upon which such certificate is 
based. (U. S. 0. C. 1897) Tillinghast v. Bailey, 86 F. E. 46. 

18. The certificate of the comptroller of the currency 
in approving of the increase of the capital stock of a na- 
tional bank is conclusive except as against a direct at- 
tack. (TJ. S. C. 0. 1896) Latimer v. Bard, 76 F. E. 536. 



CAPITAL STOCK, L 23 

19. The officers of a national bank in taking the nec- 
essary steps to increase the capital stock of such bank are 
the agents of the shareholders, and such shareholders can- 
not assert their wrong in making such increase as against 
third parties whose rights intervene. Ibid. 

20. The certificate of the comptroller of the currency 
that the capital stock of a national bank has been in- 
creased to a certain amount is conclusive of the regularity 
of such increase. (U. S. C. 0. A. 1898) Columbia 'E&t. 
Bank v. Mathews, 85 F. K. 934. 

21. A shareholder who by proxy assents to a proposed 
increase of the capital stock by any multiple of $50,000 
up to $300,000 is bound by any increase up to $300,000, 
and, having voted his stock and received dividends, can- 
not be heard to say such increase was irregular. Ibid. 

22. Recovery of subscription— False representations. 
The failure to return shares in an increase and to demand 
back his money before the insolvency of the bank does 
not estop a subscriber from recovery on the ground that 
his subscription was procured by false representations. 
(U. S. C. C. A. 1895) Newbegin v. Newton Nat. Bank, 66 
F. K. TOl. 

23. , whole amount not subscribed. — Payment of 

subscription, on implied condition that the proposed in- 
crease be entirely subscribed and paid in and approved 
by the comptroller, entitles the subscriber to recovery on 
default of such condition. (Mass. 188Y) Eaton v. Pacific 
Nat. Bank, 3 N. B. C. 483; 144 Mass. 260. 

24. , illegal increase. — A payment of a subscrip- 
tion to an increase of the capital stock of a national bank 
under the belief that the subscriber was liable therefor is 
not a voluntary payment and may be recovered back, the 
increase not having been legally made. (U. S. C. 0. 1897) 
Brown v. Tillinghast, 84 F. E. Ill, 
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II. Eeduction of Capital Stock. 

25. Corporations have no implied power to enlarge or 
diminish their capital or distribute it among the share- 
holders prior to the final winding up of the corporation. 
(Ind. 1887) MeCann v. Eirst Nat. Bank of Jeffersonville, 
3 N. B. C. 434; 112 Ind. 354. 

26. Retention of proceeds. — The amount of the re- 
duction of a national bank's capital stock cannot be re- 
tained as surplus, but must be distributed among the 
shareholders. The power of such retention is not discre- 
tionary in the directors. (N. T. 18Y8) Seeley v. New 
York Nat. Exchange Bank, 2 N. B. 0. 340; 4 Abb. N. C. 
61; T8 N. T. 608. 

27. Subsequent realization on '^bad debts." — The 
shareholders of a national bank whose capital has been 
reduced are not entitle'd to a distribution of funds after- 
wards realized from " bad debts." The right to a distribu- 
tion depends on the, condition of the bank at the time 
of the reduction and not subsequently. (Ind. 188T) Me- 
Cann V. First Nat. Bank of Jeffersonville, 3 N. B. C. 434; 
112 Ind. 354. 

28. Assessment to restore impaired capital stock.— 
An assessment by the comptroller of the currency on 
national bank shareholders to restore impaired capital, 
under United States Kevised Statutes, section 5205, must 
be levied by the shareholders, and does not lie within the 
power of the directors. (U. S. 0. 0. 1898) Hulitt v. Bell, 
85 F. K. 98. 

III. iSale of Capital Stock. 
See Transfer op Stock. 

29. It is not a valid sale of national bank stock by the 
bank, under United States Eevised Statutes, section 5201, 
where the bank transfers said stock to its president, taking 
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Ms note therefor, which note is destroyed and the stock 
transferred back in an attempt to avoid liability thereon. 
The sale under this section must be a real and lonafide 
one. (TJ. S. 0, 0. 1885) Bundy v. Jackson, 24 F. E. 628. 

30. Such a purchase and transfer back from the presi- 
dent to the bank is illegal and can neither be authorized 
nor ratified when done. Ibid. 

31. A purchase by a national bank of some of its own- 
stock for cash is void, and the bank may recover the 
money thus unlawfully pg-id out in an action of assumpsit. 
(U. S. 0. C. A. 1898) Burrows v. JSTiblack, 84 F. E. 111. 

32. To pay assessment, — A sale of national bank stock 
under the provisions of United States Eevised Statutes^ 
section 5205, is void if at such sale the stock is sold for less- 
than the assessment thereon to pay which such sale is had. 
(Ga. 1898) Merchants' Nat. Bank v. Fouche, 31 S. E. E. 87. 

33. Execution sale. — Congress has not declared that 
shares of stock in national banks shall not be subject to- 
seizure for debt. (Pa. 1895) In re Brades' Estate, 165 Pa. 
St. 184; 35 W. K C^ 497; Appeal of Wood, same.. 

34. Agreement to sell, specific performance. — Semhley 
that a bill in equity will not lie to enforce the specific per- 
formance of an agreement to sell national bank stock. (Pa. 
1879) Foils' Appeal, 2 IST. B. C. 411; 21 Alb. L. J. 27; 91 
Pa. St. 434. 

35. Kescission. — One who purchases stock relying upon 
fraudulent misrepresentations as to the condition of the 
bank may rescind the purchase and recover notes he has 
given therefor. (S. D. 1895) Taylor v. National Bank, 6 
S. D. 511; 62 ]Sr. W. E. 99. 

36. The representations of the president of a national 
bank as to the condition of the bank are a material part 
of the purchase of stock, and such purchase can be re- 
scinded if they be false. (U. S. 0. C. A. 1893) Merrill v. 
Florida Land & Improvement Co., 60 F. E. 17. 
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37. Misrepresentations. — A party buying national 
bank stock has a right to rely on the representations of 
the president and is not obliged to investigate as to their 
truth, and is not estopped by delay in discovery of their 
falsity. (S. D. 1894) JSTat. Bank of Dakota v. Taylor, 6 
S. D. 99; 58KW. E. 297. 

38. Semble, the fact that such purchaser afterwards, 
as cashier, signed a statement of the bank's condition to 
the comptroller, would not estop him from setting up 
fraudulent representations of the bank made previously, 
"when the true condition of the bank did not accord with 
such statement. The action of such purchaser in attend- 
ing a meeting of the stockholders and voting his stock 
after the discovery of the fraud perpetrated upon him 
does not of itself estop him from rescinding the purchase. 
Ibid. 

39. The knowledge imputed to a national bank cashier 
as to the condition of the bank depends on his actual, not 
on his nominal, connection with the bank. And he is not 
estopped, simply by reason of his position, from setting up 
a fraudulent representation as a ground for the rescission 
of a purchase of capital stock. Ibid. 

40. The only duty resting on a purchaser of such cap- 
ital stock is that he shall act promptly on the discovery 
of the facts which entitle him to a rescission, not that he 
should be diligent in their discovery. Ibid. 

41. Sale, conversion. — A sale without notice to the 
pledgor of shares of stock pledged as collateral is not a 
conversion, it appearing that the purchaser was merely a 
nominal purchaser, and that the certificates were never 
delivered to him, but -were retained by the pledgee and 
afterwards sold pursuant to a proper notice. (Ala. 1890) 
Terry v. Birmingham Nat. Bank, 93 Ala. 599. 

42. For conversion of stock pledged as security the 
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pledgor is entitled to recover as damages the highest mar- 
ket value, together with the dividends shown to have been 
paid on the stock. Ibid. 

43. The sale of shares of national bank stock by the 
bank itself, for the pm-pose of increasing a customer's de- 
posit account,' is within the incidental powers of a national 
bank as a part of the regular business of banking. (IST. Y. 
18T7) Williamson v. Mason, 12 Hun (IST. T.), 97. 

44. Ultra vires loan, recovery by owner. — The pro- 
hibition of the statute against a national bank loaning 
money on its own stock can be urged by the parties only 
before the contract is executed. JSTo recoveiy can be had 
afterwards, and equity will not interfere. (IJ. S. Sup. Ct. 
1883) First JSTat. Bank of Xenia v. Stewart, 3 K B. 0. 96; 
107 U. S. 676. 

45. In an action against a national bank for money 
loaned for which it issued stock as security, the bank can- 
not be heard to s^y that the issue of such stock was ultra 
vires. (U. S. C. C. A. 1898) Williams v. American Nat. 
Bank, 85 F. E. 376. 

46. Action by debtor to redeem.— An action by a 
debtor to redeem stock pledged is not maintainable after 
the lapse of three and one-half years, and when the stock 
has been resold on due notice to the debtor and an ac- 
count of the same made, and he has not complained. 
(U. S. Sup. Ot. 1877) Hayward v. Elliot IsTat. Bank, 2 JST B 
C. 1: 96 U. S. 611. 
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Power of to make affidavit, see Actions, 28. 

Fraudulent issue of oertiflcate of deposit by, liability of bank, see 

Certificate of Deposit, 5, 7. 
Power lo certify checks, see Certification of Checks, 5. 
Cashier, directors liable for default of, see Directors, II, a. 
False entries by cashier, see False Entries, 32-25. 
Transfer of stock by, see Transfer of Stock, 37, 39, 43. 
Liability of surety for, see Bonds of Officers, 3-9. 
Obligation of during organization, see Organization, 14, 17. 
Conversion of special deposit by, see Special Deposit, 38. 
Ownership of stock, see Vice-President, 5. 
Note of, for loan of bank, see Powers, 143. 
Note to cashier as payee, defense of usury on, see Usury, 153. 

I. POWEES OF OaSHIEE. 

1. In general. — The cashier of a national bank is the 
general executive ofl&cer to transact its business in all 
things not peculiarly within the control of the directors; 
he is the agent of the corporation and not of the direct- 
ors. (Pa. 18T1) Bissel v. First l^at. Bank of Franklin, 69 
Pa. St. 415; (U. S. Sup. Ct. 1823) Fleckner t. Bank of 
United States, 8 Wheat. (U. S.) 338; (HI. 1886) First Nat. 
Bank of Monmouth v. Brooks, 3 N. B. 0. 387; 22 111. App. 
238. 

2. Even though the powers of a cashier of a national 
bank are expressly limited by the directors, such a limita- 
tion will not affect those to whom it is unknown if the 
transaction was within the ordinary scope of the busi- 
ness. (Ala. 1898) First ISTat. Bank v. First Nat. Bank, 22 
S. E. 976. 

3. The cashier of a national bank ^T-wTia/aae has au- 
thority to solicit and do business, and to bind the bank 
to the extent of obligations ordinarily pertaining to the 
bank's business. (N". H. 1897) Hanson v. Heard, 38 Atl. 
E. 788. 

4. "Where the directors of a national bank permit the 
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cashier to hold himself out to the world as having the 
complete control of its business, so that innocent parties 
make contracts with such cashier in the belief that he is 
so authorized by the directors to take such entire control, 
the bank cannot repudiate the contract as contrary to by- 
laws of the bank which the directors have not enforced. 
(U. S. 0. 0. A. 189Y) Cox v. Kobinson, 82 F. K. 2TY. 

6. When the business in which a national bank is for 
the time engaged is beyond its legitimate business, the 
person so dealing with its cashier has no right to pre- 
sume that the cashier has any power to act therein with- 
out express authority from the board of directors. (TJ. S. 
0. C. A. 1896) Farmers' & Merchants' E"at. Bank v. Smith, 
11 F. E. 691; 14 0. C. A. 61; 32 U. S. A. 52. 

6. Borrow money. — Undisputed proof of a usage among 
banks to allow their executive officers to borrow money 
for the bank is a sufficient showing of special authority 
on the part of a certain bank to its cashier to make loans 
therefor and to hold the bank liable on such loans. (U. S. 
0. C. A. 1897) Armstrong v. Chemical Nat. Bank, 83 F. E. 
556 ; 54 U. S. A. 462. Distinguishing "Western If at. Bank 
V. Armstrong, 152 U. S. 346. 

7. Discharge of debts.— A cashier of a national bank 
in general has no authority to discharge its debts without 
payment, or to bind the bank by an agreement that a 
surety would not be called upon to pay a note he has 
signed. But a statement by such cashier to a surety that 
a note was paid, by which statement the surety is induced 
to change his position, estops the bank from denying that 
the note was paid. (K H. 1871) Cocheco Nat. B^nk v 
Haskell, 51 KH. 116. 

8. Guaranty.— The power of a cashier of a national 
bank to guarantee paper cannot be disputed by the bank 
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When it has left its entire management to him. (Mich. 
1895) First Nat. Bank v. Stone, 106 Mich. 361; 64 K W. 
E.487. 

9. The selling of a mortgage bond not being within the 
lawful power of a national bank, a cashier thereof has no 
authority to bind the bank by a guaranty of such bond. 
(U. S. C. C. A. 1896) Farmers' & Merchants' ]S"at. Bank v. 
Smith, Y7 Fed! K. 691; 14 C. C. A. 61; 32 U. S. A. 52. 

10. A cashier of a national bank has no power to bind 
the bank by any kind of an accommodation contract. 
(Minn. 1898) Ft. Dearborn Nat. Bank v. Seymour, 73 N. 
W. K. 734. 

11. The giving of the entire management of a bank ta 
the cashier estops such bank from disputing the power of 
such cashier to guarantee commercial paper rediscounted. 
(Mich. 1895) First Nat. Bank v. Stone, 106 Mich. 367; 64 
N. W. R. 487. 

12. Payment of drafts. — The payment of the drafts, 
of a third person on a bank's customer not being within 
its power, the cashier has no authority to pay the same. 
(U. S. C. C. A. 1893) Flannagan v. California Nat. Bank, 
56 F. E. 959. 

13. Certify checks. — The cashier of a national bank, as. 
one of its officers, has authority in the regular course of 
its business to certify checks drawn on the bank by its 
customers, where any officer could do the same and bind 
the bank, and persons dealing with the bank are not 
bound by any special restrictions imposed on him by the 
corporation whose agent he is. (N. Y. 1868) Clarke Nat. 
Bank v. Bank of Albion, 52 Barb. (N. Y.) 592. 

14. The cashier has no power to certify a check unless 
he has funds of the drawer in hand sufficient to meet, 
the check. This limitation is in the law presumed to be; 
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known to all persons dealing with the bank through such 
cashier. Ibid. 

15. The cashier, having received funds into the bank^ 
has authority to certify checks in payment therefor. 
(U. S. 0. e. ISYO) Merchants' Nat. Bank v. State Nat. 
Bank, 1 N. B. C. 47; 10 Wall. (U. S.) 604. 

16. Such cashier has no power to certify a check until 
on or after the day on which it is made payable, and a 
certification before is notice to all that the cashier, in 
making it, exceeded his authority. (N. Y. 1868) Clarke 
Nat. Bank v. Bank of Albion, 62 Barb. (K Y.) 592. 

17. Receiving propei;ty for safe-keeping, — The cash- 
ier of a national bank has no power to receive special 
deposits for the accommodation of customers unless spe- 
cially authorized so to do. (N. Y. 18T5) First Nat. Bank 
of Lyons v. Ocean Nat. Bank, 1 N. B. 0. T28; 60 N. Y. 
278; (Yt. 1875) Wiley v. First Nat. Bank of Brattleboro, 
1 N. B. C. 905; 47 Vt. 546; 19 Am. E. 122. 

18. Agreement to pay usury. — The cashier of a na- 
tional bank has no power to bind the bank by a promise 
to pay usurious interest. (N. H. 1897) Hanson v. Heard,. 
38 Atl. E. 788. 

19. Retirement of. — A cashier of a national bank does, 
not " retire " during the suspension of the bank and its 
investigation by a national bank examiner, and at least 
not before the appointment of the receiver. (TJ. S. Sup.. 
Ct. 1898) American Surety Co. v. Pauly, 170 U. S. 133. 

II. LlABIUTT OF CasHIEE. 

20. Excessive loans. — A cashier is not liable for loss. 
on a loan exceeding ten per cent, of the capital stock of 
the bank when such loan is in the shape of a draft drawn 
against existing values. (N. Y. 1883) Second Nat. Bank 
of Oswego V. Burt, 93 N. Y. 233. 
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III. Liability of BAuk foe Acts of. 

21. Misrepresentations.— ^WWe, a cashier of a na- 
tional bank is not, simply by reason of his position, author- 
ized to make representations as to the bank, and the bank 
cannot be held liable for such statements. (U. S. C. C. 
1893) Nevada Bank of San Francisco v. Portland Nat. 
Bank, 59 Y. E. 338. 

22. Misconduct. — Where stock in the bank bad been 
transferred to the cashier of a national bank for the use 
of and with the knowledge of the bank, and is appro- 
priated by him to his own use, the bank is liable to the 
original owner thereof. (E. T. 1 STT) Williamson v. Mason, 
12 Hun (K T.), 97. 

23. Negligence, clerks. — Where no negligence is shown 
in the selection of the cashier, it is not negligence to in- 
trust to such cashier the hiring of the clerks employed 
in the bank. (Mass. 1868) Smith v. First Nat. Bank of 
Westfield, 99 Mass. 605. 

24. Eatification, acquiescence. — A national bank hav- 
ing, by its cashier, taken property under a chattel mort- 
gage, and disposed of the same to pay an indebtedness ■ 
due, cannot avoid accounting for the surplus on the ground 
that the act of the cashier was ultra vires. (Kan. 1888) 
Cooper V. First Nat. Bank, 40 Kan. 5; 18 Pac. E. 937. 

25. The action of the cashier of a national bank in ne- 
gotiating illegal and fraudulent notes given for subscrip- 
tions to the capital stock of an insurance company is rati- 
fied by the bank subseqiien tly collecting the interest on 
such notes. (Mo. 1892) Ellerbee v. Nat. Exchange Bank, 
109 Mo. 445; 19 S. W. E. 241. 

26. The acceptance of a deed by a cashier of a national 
bank in the general routine business of the bank binds 
the bank, though such deed be ultra vires as to such bank. 
(Mo. 1898) Hall v. Farmers' & Merchants' Nat. Bank, 46 
S. W. E. 1000. 
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IV. Miscellaneous. 

27. Agency, estoppel. — A statement by a cashier of a 
national bank to a surety on paper held by the bank, that 
such paper is paid, on which statement the surety relies 
and gives up securities, will estop the bank from denying 
the payment of such paper. (S. H. 1871) Cooheco Nat. 
Bank v. Haskill et al., 51 If. H. 116. 

28. Notice. — The cashier of a national bank being its 
executive oiBcer, notice to such cashier is notice to the 
bank. (Tex. 1896) First Nat. Bank v. Ledbetter (Tex. 
Civ. App.), 34 S. W. E. 1042. 

29. Evidence that the cashier of a national bank had 
no notice of fraud in the transaction, and that the bank 
had no agent in such transaction but himself, is suffi- 
cient to establish the 'bona fides of the bank. (Mich. 1898) 
Drovers' Nat. Bank v. Potvin, 74 N. W. R. 724. 

30. Action by bant. — When a bank owns paper which 
runs to its cashier, it may sue in its own name, alleging 
either a promise to its agent for it, or that such agent's 
name was used by adoption for that of the principal. 
(Ala. 1892) Darby v. Berney Nat. Bank, 11 S. R. 881; 97 
Ala. 643. 

31. Other profession, misdemeanor. — The statute of 
a state declaring that it is a misdemeanor for the cashier 
of a national bank to engage in any other profession, 
occupation or calling than that of his office does not apply 
to cashiers of national banks. (Pa. 1888) Allen v. Carter, 
119 Pa. St. 192; 13 Atl. R. 70. 

32. Misconduct, liability of third party. — Money em- 
bezzled by the cashier and transferred to a third party 
cannot be recovered from that party when he has re- 
turned it to the correspondent of the bank, of which re- 
turn the bank has knowledge. (U. S. Sup. Ct. 1891) 
Kissam v. Anderson, 145 TJ. S. 435. 

3 
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CEETIFICATE OF DEPOSIT. 

1. Power to issue.— A certificate of deposit issued by 
a national bank is not deemed a promissory note and is 
not a violation of United States Kevised Statutes, section 
5183, forbidding the issuance of notes to circulate as 
money. (Mass. 1886) Hunt, Appellant, 3 N. B. C. 4T4; 
141 Mass. 515; 6 IST. E. E. 554. 

2. Post notes. — Certificates of deposit issued in the 
ordinary course of banking business by a national bank 
to depositors and payable to order are not post notes 
within the prohibition of section 5183 of the Kevised 
Statutes. (U. S. 0. C. 1886) Eiddle v. First Nat. Bank 
of Butler, 27 F. E. 503. 

3. Certificates of deposit representing an actual loan 
are not post notes within the meaning of United States 
Eevised Statutes, section 5183. (Ohio, 188Y) Logan Ifat. 
Bank v. "Williamson, 2 Oin. Ct. Eep. (Ohio), 118. 

4. Consideration of. — The stockholders of a national 
bank are not to be held liable on a certificate of deposit 
issued without consideration by its cashier to cover his 
overdraft in another bank. (U. S. C. C. 1893) Murray v. 
Pauly, 56 F. E. 562. 

5. Liability of bank — Officer's fraud. — A national 
bank is liable on a fraudulent certificate of deposit issued 
by its teller, since it cannot set up the fraud of its own 
ofiicers as a defense to repayment. (Pa. 1880) Steckel v. 
First ]^at. Bank of AUentowa, 3 K B. C. 719; 93 Pa. St. 
376. 

6. Where a depositor, unable to read, deposited money 
in a national bank with the cashier and took a certificate 
therefor, which was found to be the certificate of another 
banking firm, the bank, receiving the deposit was held 
liable. (Pa. 1880) Zeigler v. First JSTat. Bank of Allen- 
town, 39 Am. E. 758; 93 Pa. St. 393. 
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7. A national bank is liable on a certificate of deposit 
for money received by the cashier in the rightful dis- 
charge of his duties, regardless of his subsequent fraudu- 
lent disposition thereof. (111. 1886) First ISTat. Bank of 
Monmouth v. Brooks, 3 N. B. C. 387; 22 111. App. 238. • 
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Cashier's power to certify, see Cashiee, 13-16. . 
Indictment for wrongful, see Indictment, 37-41. 
Wrongful certification of, see Criminal Law, 86, 87. 

1. Power of bank. — A certified check is a valid instru- 
ment of banking, and not against the policy of the bank- 
ing act. (U. S. Sup. Ct. 1870) Merchants' ISTat. Bank v. 
State ISTat. Bank, 1 1ST. B. C. 47; 10 Wall. (d. S.) 604. 

2. The act of congress of March 3, 1869 (U. S. Kev. Stat., 
sec. 5208), makes it unlawful for national banks to certify 
checks unless the drawer has at the time an amount of 
funds on deposit equal to the amount of the check, but does 
not invalidate a promise to pay when there shall be suf- 
ficient funds on hand for the purpose. (W. Va. 1874) First 
mt. Bank v. Merchants' Nat. Bank, 1 N. B. C. 915; 7 "W". 
Ya. 544. 

3. An acceptance conditioned on the future payment 
of a draft becomes operative on payment of same. Ibid. 

4. Oral promise. — An oral promise to pay when drawer 
of check shall have an amount on deposit equal to amount 
of check is valid and enforceable. Ibid. 

5. The power of a national bank to certify checks may 
be exercised by the cashier without special authorization. 
It exists in him by virtue of his office. (U. S. Sup. Ct. 
1870) Merchants^ JSTat. Bank v. State ]STat. Bank, 1 K B. 
0. 47; 10 Wall. (U. S.) 604. 
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6. Liability of bank.— Only a Una fide holder can en- 
force a national bank's liability on a check certified by 
the cashier when there are no funds in the bank to meet 
it. (N. Y. 18Y3) Cooke v. The State IsTat. Bank of Boston, 
.1KB. C. 698; 52 K Y. 96. 

7. The certification of checks by a national bank on 
the faith of a pledge of bonds is unlawful, but the bank 
is bound by such certification and the government alone 
can question its validity. (TJ. S. Sup. Ct. 1892) Thomp- 
son V. St. Nicholas Nat. Bank, 146 U. S. 240. 

8. Over-certification, effect of. — The over-certification 
of a check in violation of the banking act is no bar to the 
bank enforcing its lien on the collaterals which it holds 
as security for same. (N. Y. Sup. Ct. 1891) Thompson v. 
St. Nicholas Nat. Bank, 47 Hun, 621; 113 N.T. 325; 
S. C, 146 U. S. 240. 

CHARTER. 

See Oeganization; State Banks, Conveesion of. 
Forfeiture of, see Powers, X. 

1. How proven. — The charter of a national bank is a 
private act and must be pleaded and proved as all other 
private "acts. (Pa. 1879) Gruber Nat. Bank v. Clarion, 2 
N. B. 0. 382; 87 Pa. St. 468; 30 Am. K. 378. 

2. Forfeiture of charter. — A violation of the national 
banking act and consequent forfeiture of a bank's charter 
can be determined only in a suit by the comptroller, and 
until such determination the bank can continue business. 
(Pa. 1879) Stephens v. Monongahela Nat. Bank, 2 N. B. 0. 
398; 88 Pa. St. 157; 32 Am. E. 438. 

3. Under United States Revised Statutes, section 5308, 
a forfeiture of the rights and privileges of a national bank 
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must be determined by a proper court of the United States 
in a suit instituted by the comptroller in his own name, 
and the association must stand until so dissolved. (Colo, 
1872) Union Gold Mining Co. v. E. M. Nat. Bank, 1 Colo. 
531. 

4. The provisions of the United States Eevised Statutes, 
section 5239, as to the violation of the national banking 
act by the directors, applies to violations of such act only 
as the assumption of powers in excess of the franchise 
granted or a disregard of the prohibitions of the act. 
(N. T. 1882) Brinckerhofl v. Bostwick, 3 N. B. C. 591; 88 
]Sr. T. 52. 

5. Actions to determine, limitation. — The forfeiture 
of the charter of a national bank for doing acts prohibited 
to its directors is subject to the limitation of five years 
imposed by section 104:7, United States Eevised Statutes. 
(U. S. C. C. 1890) Welles v. Graves, 41 F. E. 459. 

6. An information against a national bank for the for- 
feiture of its charter must charge that the directors of 
such bank knowmgly permitted the acts in violation of 
the. statute. (U. S. C. 0. 1889) Trenholm, Comptroller, 
V. Commercial Nat. Bank, 38 F. E. 323. 
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See Powers, II, o. 



CIRCULATION. 

Payment by United States and reimbursement therefor, see Claims, 

IV, d. 
Liability on conversion of state bank, see State Bank, Conveesion 

OP, 7, 8. 
Taxation of, see Taxation, I, e. 
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1. Validity .— The oiroulating notes of a national bank 
are valid though they do not bear the imprint of the seal 
of the treasury. Such seal forms no part of the contract. 
(U. S. 0. 0. 18Y9) United States v. Bennett, 11 BlatoL 
(U. S.) 35T. 

3. " United States currency." — The circulating notes 
or bills of national banks, authorized to circulate as legal 
tender and as a medium of trade, are included in the 
phrase "United States currency." (La. 1871) State t. 
Gasting, 23 La. Ann. 609, 

3. Legal tender. — National bank bills are not legal 
tender. (Ind. 1868) Arnsworth v. Scotten, 29 Ind. 495. 

4. Money is gold or silver coin, or notes made legal 
tender by a valid statute. National bank notes are, there- 
fore, not money in the legal acceptance of the term. (Ind. 
1882) Boyd v. Olvey, 82 Ind. 294, 298. 

5. Amount. — United States Kevised Statutes, section 
51Y2, provides for the printing of national bank notes. 
No provision is made for a note for less than $1. Such a 
note is not only unknown to the law, but its issue is un- 
lawful. (U. S. D. 0. 1883) In re ^IdricB, 16 F. E. 369. 

6. State bank notes. — State bank issues of notes are 
not money under the national banking act, and a national 
bank is not bound to receive them as money in its own 
proper business. (Pa. 186T) Thorp v. "Wegefrath, 56 Pa. 
St. 82; 93 Am. Dec. 789. 

7. , power of congress. — Congress has power to 

restrain the circulation of state bank notes and notes not 
issued on its authority, in the furtherance of its constitu- 
tional power to provide and secure a currency for the en- 
tire country. (U. S. Sup. Ct. 1869> Yeazie Bank v. Penno, 
8 Wall. (U. S.) 533; 1 N. B. C. 22. 

8. Set-ofF against bonds securing circulation.— The 
United States has no preference which it can set ofip against 
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the bonds deposited with it to secure the circulation ex- 
cept to reimburse it for money advanced in redeeming 
notes. (U. S. Sup. Ct. 1883) Cook Co. Nat. Bank v. United 
States, 3 K B. C. 68; lOY TJ. S. 445. 

9. The treasurer of the United States has no power 
over the five per cent, redemption fund in his hands for 
the redemption of circulation except for that purpose. 
<U. S. 1885) Jackson v. United States, 20 Ct. CI. 298. 

10. Eedemption, surplus, receiver. — The receiver of 
a national bank has no concern in or power over the 
bonds of a national bank deposited to secure the circula- 
tion, and an action to establish title to same should not 
make him defendant. (U. S. C. 0. 18T1) Yan Antwerp 
V. Hulburd, 8 Blatchf. (U. S.) 2T2; 1 K B. 0. 219. 



CLAIMS, 

L Allowance op Claims. 
a. Interest on Claims. 
II. Action on. 
IIL Composition of Claims. 
rv. Payment of Claims. 
V. Peefeered Claims. 

a. Deposits. 

b. Collections. 

o. Miscellaneous. 
d. The United States. 

See Dissolution; Insolvency; Set-off; EEOErvER. 

Unauthorized subscription for increase of capital stock, see Capital 

Stock, 33-34 
Deposit, when due on insolvency, see Deposits, 9. 
Settlement of by comptroller, see Comptkollee of the Cxjreency, 1. 
Set-off as to, see Set-off. 
Deposit with clearing-house, preference by, see CLEAEma-HOUSB, 8. 
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I. Allowance of. 

1. Proof of.— Claims may be proved before the re- 
ceiver or they may be put in suit. But all alike must 
await the action of the comptroller. (U. S. Sup. Ct. 18Y1) 
Bank of Bethel v. Pahquioque Bank, 1 N. B. 0. Y7; 81 
U. S. (14 Wall.) 383. 

2. Election of remedies. — The filing of a claim with 
the receiver for a draft fraudulently taken by the bank 
and the acceptance of a dividend on same does not estop 
the depositor from reclaiming the draft, when he repu- 
diates such claim as soon as he learns of the fraud. (If. Y. 
1891) Importers' & Traders' Bank v. Peters, 4 E". T. Supp. 
599; affirmed by 123 N. Y. 2Y2. 

4. Collateral security no bar to allowance. — Credit- 
ors of an insolvent bank have the right to prove and re- 
ceive payment of their claim against a national bank, 
and are not compelled to exhaust their collateral security. 
(ISr. T. 1890) People v. Eemington, 121 N. Y. 328; 24 
K E. E. T93. 

5. The creditors of an insolvent national bank are not 
required to allow credit for amounts received on collat- 
erals collected after the insolvency of the bank and be- 
fore filing their claim. (U. S. C. C. A. 1893) Armstrong 
V. Bank, 59 F. E. 372; (U. S. 0. 0. A. 1896) Merrill v. First 
Nat. Bank, 75 F. E. 148. 

6. Judgment against the receiver as bar to. — Ac- 
commodation makers on paper to a national bank, having 
recovered judgment on such paper against the bank, are 
not entitled to a dividend on such judgment and also on 
the amount of the note standing as a credit to them on 
the bank books until one of such claims is paid; but the 
judgment is a bar to recovery on the credit. (TJ. S. C. C. 
A. 1896) Latimer v. Wood, 73 F. E. 1001. 

7. Effect of allowance. — The allowance of the claims 
of depositors by the comptroller of the currency places 
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them on an equal footing with judgments. (U. S. Sup. 
Ct. 18Y6) ifat. Bank of Commonwealth v. Mechanics' ]S"at. 
Bank, 1 N. B. C. 133; 94 U. S. 437. 

8. What are valid.— The comptroller can recognize no 
claims against an insolvent bank except such as, by proof 
to him or by the adjudication of the proper court, are 
shown to have arisen before the insolvency, and the basis 
of distribution is the value of the claim at the time of in- 
solvency. (TJ. S. Sup. Ct. 1884) White v. Knox, 3 IST. B. 
C. 128; 111 U. S. 784. 

9. Who can prove, sureties. — A surety on a debt of 
an insolvent bank is not entitled to any credit from the 
bank by reason of such liability without paying the same* 
(U. S. C. C. 1893) Stewart v. Armstrong, 56 F. E. 167. 

10. Wliat claims provable — Rents, — Eents which had 
fallen due before and were unpaid at the date of insolv- 
ency are a valid claim entitled to share in the assets. 
(U. S. Sup. Ct. 1895) Chemical Nat. Bank v. Hartford 
Deposit' Co., 161 U. S. 1. 

11. , subscription to increase of stock. — ^ Money 

paid by a subscriber to an increase of the capital stock of 
a national bank may be recovered in full when the stat- 
utory requirements necessary to make such increase valid 
are not complied with. (U. S. C. C. 1889) Armstrong v. 
Stanage, 37 F. E. 508. 

12. Demand. — The default of a bank and its passing 
into a receiver's hands render a demand for payment of 
a claim unnecessary and nugatory. (U. S. Sup. Ct. 1895) 
Chemical Nat. Bank v. Bailey, 1 N. B. C. 260; 12 Blatch. 
(U. S.) 480. 

13. Paper, presentment of. — After the placing of a 
bank in the hands of a receiver, paper due at the bank 
should be presented at the office, of such receiver. (Tenn. 
1897) Hutchinson v. Crutcher, Bankers' Mag., May, 1897, 
p. 734; 39 S. W. E. 725. 
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14. Such a demand at the office of the receiver, though 
removed from the office of the bank, is imperative, not- 
withstanding the improbability of payment. Ibid. 

a. Interest xm Olcrnns- 

15. Deposit, demand,— Where the right to recover a 
■deposit exists, the amount of such recovery includes the 
priacipal and interest from the day of the demand and non- 
payment. (TJ. S. 0. C. A. ISQT) Denton v. Barker, 79 F. E. 
189; (U. S. Sup. Ct. ISTG) Nat. Bank of Commonwealth 
v. Mechanics' Nat. Bank, 1 N. B. 0. 133; 94 U. S. 437. 

16. During distribution. — Distribution of assets of an 
insolvent national bank should be on some equal basis, 
and if interest is allowed to one claim after the date of 
insolvency it should be added to all. (U. S. Sup. Ct. 1888) 
White V. Knox, 111 U. S. 784; 3 N. B. 0. 128. 

17. Claims allowed by the comptroller are to be paid 
;as debts proved against an insolvent are paid by his as- 
signee, and Interest is an incident to such debt and is to 
be paid before a distribution of the surplus. (U. S. C. C. 
1875) Chemical Nat. Bank v. Bailey, 1 N. B. C. 260; 12 
Blatch. (U. S.) 480. 

18. Dividend. — Where a creditor's claim against a na- 
tional bank is allowed at the amount due at the suspen- 
sion of the bank, he is to be allowed, on a dividend on such 
.claim, interest from the date the dividend' was declared. 

- .(U. S. Sup. Ct. 1890) Armstrong v. American Exchange 
Nat. Bank, 133 U. S. 433. 

19. Where a creditor delays in presenting his claim to 
the receiver of an insolvent national bank he will not be 
allowed interest on his dividends for such delay. (TI. S. 
C. 0. A. 1893) Chemical Nat. Bank v. Armstrong, 59 F. E. 
372. 

20. A creditor's refusal to accept payment on part of 
his claim under terms which will not affect the allowance 
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of tke remainder precludes the right of that creditor to 
interest on the portion refused. Ibid. 

21. Deposits, suspension.— Deposits in the form of 
book accounts bear interest from the date of the suspen- 
sion of the insolvent bank. (TJ. S. Sup. Ct. 1887) Eich- 
mond V. Irons, 3 N. B. 0. 211; 121 U. S. 2Y. 

II. Action on. 

22. Against whom. — An action to establish the valid- 
ity of a claim may be brought against both the bank and 
the receiver or against the bank or the receiver. (17. S. 
0. C. A. 189T) Denton v. Barker, 19 F. E. 189. 

23. An action of assumpsit for the paj'^ment of interest 
on a claim cannot be maintained against the receiver or 
the comptroller, but can against the bank. (U. S. C. 0. 
1875) Chemical If at. Bank v. Bailey, 1 JST. B. C. 260; 12 
Blatch. (U. S.) 480. 

24. EfTect of judgment. — A judgment recovered will 
not give the creditor any lien on the bank propertj'^ nor 
secure any preference over claims proven before the re- 
ceiver. (U. S. Sup. Ct. 1871) Bank of Bethel v. Pahqui- 
oque Bank, 1 N. B. C. 77; 81 U. S. (14 Wall.) 383. 

III. Composition of Claims. 

25. In general. — A fair compromise of all the disput- 
able claims for and against a national bank is deemed ad- 
visable, but such a composition will not be allowed where 
it demands a large surrender of the rights of the bank. 
(U. S. C. C. 1891) In re St. Albans Nat. Bank, 49 F. E. 120. 

Receiver's power to compromise, see Receivee, 38, 39. 

lY. Payment of Claims. 

26. Proportionately. — The payment of dividends on 
creditors' claims against an insolvent national bank should 
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be made ratably on an equal basis of distribution. (U. S. 
Sup. Ct. 1888) White v. Knox, 3 N. B. C. 128; 111 U. S. 
Y84. 

21. The value of the claim at the time of the insolv- 
ency is the basis of calculation. Ibid. 

28. Where a debt is established by suit and judgment 
after the insolvency, the creditor shares according to the 
amount of the debt at the time of insolvency, and is en- 
titled to nothing for his costs and trouble. Ibid. 

29. Malfeasance and non-feasance. — Debts arising 
from the non-feasance or malfeasance of the bank in re- 
spect to its binding obligations should be paid ratably 
■with all other debts so called. (Iowa, 1869) Turner v. 
First N"at. Bank of Keokuk, 1 N. B. 0. 454; 26 Iowa, 562. 

30. Application of collaterals. — A creditor who has 
proven his claim against an insolvent national bank can 
collect his dividends on his claim without any deduction 
for collections made from collateral after the proof of 
claim is filed. • (U. S. 0. 0. A. 1893) Chemical Nat. Bank 
V. Armstrong, 59 F. K. 3Y2, reversing S. C, 50 F. E. 798. 

31. Unpaid capital stock, creditors right to.— Cred- 
itors have a right to look to the unpaid portions of capital 
stock for payment of claims, basing their right on the 
equitable doctrine that the capital stock is a trust fund 
created for the benefit of the creditors. (U. S. C. C. 1895) 
First Nat. Bank of Sioux City v. Peavey, 69 F. E. 455. 

33. When the stockholder has subscribed for stock 
under such circumstances as to give the bank or the cred- 
itors a right to call for the unpaid portion, then such ac- 
tion should be at law. But if at the time of such part 
payment by agreement no further liability is incurred, 
and the stock is deemed to be paid up and is so issued, 
then the action of the creditor is in equity. Ibid. 

33. Estoppel by receipt of part payment.— Accept- 
ance of dividends on a claim against an insolvent na- 



CLAIMS, V, a 45 

tional bank, at an amount as allowed by the comptroller, 
will not estop the claimant from suing the association for 
the balance of the claim over and above the amount so 
allowed. (111. 189T) Chemical Nat. Bank v. "World's Co- 
lumbian Exposition, 170 111. 82; 48 K E. E. 331. 

V. Peefeeeed Claims. 
a. Dej>osits. 

34. Beceived after insolvency. — Deposits received by 
a national bank after insolvency may be re»laimed by the 
depositor, as such acceptance is a fraud upon him. (U. S. 
Sup. Ct. 1889) St. Louis & San Francisco Ky. Co. v. John- 
son, 133 U. S. 566. 

35. The holding of a bank open as ready to transact 
business is an implied representation-of solvency, and the 
reception of a deposit, when the insolvency is known to 
the officers, is a fraud on the depositor. (Neb. 1897) Hig- 
gins V. Hayden, 73 IST. W. E. 280. 

36. The depositor must, however, in order to recover, 
rescind the deposit before it has become commingled with 
the funds of the bank. Ibid. 

37. The plaintiff presented his certificates of deposit at 
a national bank for payment and was told by the cashier 
to indorse them, but their payment was forbidden by the 
president before he had delivered them again to the cash- 
ier. Held, not entitled to a preference on the insolvency 
of the bank. (N. Y. 1898) St. Mary's Church v. Nat. 
Bank, 52 N. T. Supp. 802. 

38. A general fraud will not give the person defrauded 
a lien on a particular fund, and in the case of a creditor 
of a national bank thus defrauded by the officers he must 
stand with the other creditors. (U. S. C. C. 1888) Citizens' 
Nat. Bank v. Dowd, 35 F. E. 340. 
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39. When a depositor unsuspectiBgly deposits funds 
"with a bank which is insolvent and whose insolyency is 
known to the officers, and such funds have come into the 
hands of the receiver, they may be recovered by the de- 
positor. (TJ. S. C. C. 1895) Lake Erie & Western E. E. 
Co. V. Indianapolis Nat. Bank, 65 F. E. 690. 

40. Checks and drafts fraudulently received by a bank 
in contemplation of insolvency cannot be recovered ■when 
they are entered to the general credit of the depositor as 
cash, there being no means of identifying them and sep- 
arating them from the general funds of the bank. (Tenn. 
1896) Bruner v. First Nat. Bank, 9Y Tenn. 740; 81 S. W. 
E. 286. 

41. The receiving of a deposit by a national bank 
whose drafts have gone to protest, and which was then 
insolvent, is a fraud on the depositor and entitles him to 
reclaim such drafts or their proceeds. (E". T. 1885) Cragie 
et al. V. Hadley, Eeceiver, 99 N. T. 131; 14 Abb. N. 0. 
409; IN. E. E. 537. 

42. The receipt of a draft by a national bank when 
hopelessly insolvent and expecting to close its doors, hav- 
ing no idea of continuing business, is a fraud on the de- 
positor, and if such draft or its proceeds can be traced it 
can be recovered. (N. T. 1891) Importers' & Traders' Nat. 
Bank v. Peters, 4 N. T. Supp. 599; affirmed, 123 N. T. 272. 

43. Such a reclamation does not constitute a preference 
under section 5242, United States Eevised Statutes, since 
the creditor does not claim under a transfer from the 
bank, but under his original title. Ibid. 

44. Replevin where deposit remains intact. — Where 
the officers of a national bank fraudulently receive money 
on deposit knowing the bank to be insolvent, and the 
deposit does not become mingled with the funds of the 
banlf, the depositor can maintain replevin therefor. (U. S. 
C. 0. 1888) Furber v. Stephens, 35 F. E. 17. 
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45. Pursuing in receiver's hands — Actual identifi- 
cation of the money innocently deposited after insolvency 
is not necessary, but if it is traced into the bank vaults, 
and an equal sum is found in the hands of the receiver,, 
it can be recovered. (U. S. C. C. 1894) Massey v. Fisher, 
62 F. E. 958. 

46. Where a national bank, through its officers, fraud- 
ulently concealed its insolvency from a depositor, such 
concealment is a fraud on the depositor, and entitles him 
to rescind the transaction and to- recover the proceeds of 
the checks from the receiver, who held them among other 
assets of the bank. (U. S. C. C. 1894) Wasson v. Hawkins, 
69 F. R. 233. 

b. ColleoUons. 

47. The confusion of the proceeds of notes, deposited 
for collection, with the general assets does not forbid a 
lien for such proceeds if they can be traced to the assets. 
(U. S. 0. 0. 1895) Boone County ISTat. Bank v. Latimer, 
67 F. R. 27. 

48. Where the collecting bank forwards its own ~Eew 
York draft to the original owner, who accepts it, the re- 
lation of debtor and creditor arises, and not that of trustee 
and cestui que trust. (Wash. 1894) Bowman v. First Nat.^ 
Bank, 9 Wash. 614; 38 Pac. E. 211. 

49. The receipt and collection of a draft by a national 
bank, known at the time to be insolvent, is fraudulent, 
but the sender must trace the proceeds of such draft into 
the funds and the hands of the receiver in order to re- 
cover the same. (U. S. 0. 0. 1883) Illinois Trust & Sav- 
ings Bank v. First JSTat. Bank, 15 F. R. 858. 

50. A customer depositing a draft in a national bank 
for collection may, the bank having been insolvent at 
the time, rescind the transaction for fraud and recover 
the proceeds of such draft. (JST. Y. 1884) Cragie v. Smith,. 
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U Abb. N. 0. (N. Y.) 409; 3 N. B. 0. 6Y9; affirmed, 99 
N. T. 131. 

61. The question whether or not the title pagsed to 
checks deposited in a bank which subsequently becomes 
insolvent is a question of fact, not of law. Where the 
inference from the transaction is that the checks were de- 
posited as cash for immediate credit, the title is held ta 
pass, and the relation of debtor and creditor arises. (TJ. S. 
0. 0. 1892) City of Summerville v. Beal, 49 F. E. T90. 

52. But where the insolvency is declared immediately 
after the reception of the checks, and that condition must 
have existed at the time, the taking of the deposit is a 
fraud on the depositor and he may recover the proceeds. 
Ibid. 

53. An allegation that the bank was insolvent through 
the acts of the officers charges them with sufficient knowl- 
edge of such insolvency to show fraud. Ibid. 

54. To- establish a preferential trust in the funds of a 
national bank under the Iowa decisions, it is not neces- 
sary to trace the deposit into a specific property in the 
hands of the receiver, but simply to show that the estate 
in his hands had been increased thereby. (TJ. S. 0. C. 
1897) Independent Dist. of Bella v. Beard, 83 F. E. 5. 
Distinguishing Peters v. Bain, 133 U. S. 670; Bank v. 
Armstrong, 148 U. S. 50. Following Independent Dist. 
V. King, 80 Iowa, 498; 45 N. W. E. 908; District Township 
V. Farmers' Bank, 88 Iowa, 194; 55 N. W. E. 342. 

55. In order to establish a preferential trust in the 
funds of an insolvent national bank, it must be shown 
that the trust fund had been mingled with the other 
funds of the insolvent so as to increase such funds. (TJ. S. 
0. 0. A. 1898) Beard v. Independent Dist. of Bella City, 
88 F. E. 375. Overruling same case, 83 F. E. 5. 

56. Moneys received on collections and to be remitted 
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at once, if held, constitute a trust fund in the hands of 
the agent and do not hecome a part of the assets. The 
owner is therefore entitled to payment in full. (N'eb. 
1893) Griffin v. Chasp, 36 Neb. 328; 54 N. W. K. 572. 

57. A deposit of checks for collection is a bailment al- 
though such checks were credited to the depositor, and on 
the subsequent failure of the bank the bailor is entitled to 
the proceeds. (U. S. C. 0. A. 1892) Beal, Eeceiver, v. City 
of Summerville, 50 F. K. 647. Affirming City of Summer- 
>dlle V. Beal, 49 F. E. 790. 

c. MisceUcmeous. 

58. County funds. — A deposit of county funds in an in- 
solvent national bank is entitled to no preference over 
other claims on the banks assets in general, it not appear- 
ing that such funds form any part of such general assets. 
(U. S. C. C. 1892) San Diego County t. California ISTat. 
Bank, 52 F. E. 59. Distinguished by Multnomah County 
V. Oregon Ifat. Bank, 61 F. E. 912. 

59. "Where county funds are deposited in a national 
bank and a- certificate of deposit is given marked " spe- 
cials," such deposit constitutes a trust fund in the hands 
of the bank and the county may recover same from the re- 
ceiver. (U. S. 0. C. 1892) San Diego County v. Califor- 
nia Nat. Bank, 52 F.vE. 59. See Multnomah County v. 
Oregon Nat. Bank, 61 F. E. 912. 

60. A creditor of an insolvent national bank is entitled 
to no preference unless he establish that the bank held 
his funds as trustee and that they either have been kept 
intact as such trust fund or can be traced into the receiv- 
er's hands. (U, S. C. C. 1894) Spokane County v. Clark, 
61 F. E. 538. 

4 
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61. Deposits of sayings banks. — The preference pro- 
hibited by the statute is a transfer of property or money 
in contemplation of insolvency, and does not include the 
payment in full of the deposit of a savings bank made 
with a national bank with the understanding that it will 
be repaid in full. (]^. Y. 1894) Elmira Savings Bank v. 
Davis, Y3 Hun, 35T; 142 IST. Y. 590. 

62. Laws of 1892, chapter 689, providing for the prefer- 
ence of the claim of a savings bank, is not in conflict with 

• the national banking act. Ibid. 

63. A statute which directs the preference of debts due 
savings banks in the settlement of insolvent banks is re- 
pugnant to the national banking act and inapplicable to 
national banks. (IT. S. Sup. Ct. 1895) Davis v. Elmira 
Savings Bank, 161 TJ. S. 2Y5. 

64. The question as to whether a savings bank is en- 
titled to a preference as to its claim against an insolvent 
national bank is a federal question arising under the laws 
of the United States. (U. S. C. 0. 1894) Auburn Savings 
Bank v. Hayes, 61 F. E. 911. 

65. Fraud of oflBcers. — A claim arising out of the 
fraud of national bank officers, which wrecked the bank, 
is not entitled to any preference over other claims on ac- 
count of such fraud. (U. S. 0. 0. 1888) Citizens' Nat. 
Bank v. Dowd, 35 F. E. 340. 

66. Fraudulent sale of stock.— Where the proceeds 
of a fraudulent sale of bank stock are turned over to the 
bank which is the real owner of the stock, neither the 
bank nor any creditor can have any interest which will 
prevent restitution. (U. S. 0. C. A. 1893) Merrill v. Florida 
Land & Improvement Co., 60 F. E. lY. 

67. Fraudulent rediscounts. — The fraudulent state- 
ments of the president of a national bank as to its solv- 
ency when rediscounting its paper constitute a fraud on 
the purchaser and entitle him to recover back the pro- 
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ceeds. (U. S. C. 0. A. 189i) Fisher v. TJnited States Nat. 
Bank, 64 F. K. 710. 

68. Contribution Iby directors to make up capital. — 

A deposit of money in the name of trustees in a national 
bank, made by the directors thereof to strengthen the 
bank and take up objectionable paper in order to prevent 
the closing of the bank by the comptroller, is not entitled 
to preference on insolvency over the claims of other cred- 
itors. (U. S. C. C. 1890) Booth v. "Welles, 42 F. K. 11. 

69. Trust funds. — Where a national bank, acting as 
agent, converts the property of its principal and becomes 
insolvent, the principal can recover, as a trust fund, such 
property in so far as it can be traced in the hands of the 
receiver. (TJ. S. 0. C. 1889) Commercial Nat. Bank v. 
Armstrong, 39 F. K. 684. 

70. Money placed in the hands of a cashier of a na- 
tional bank to indemnify him as surety on an attachment 
bond and mingled by him with the bank funds is a trust 
fund, and, on the insolvency of the bank, remains such in 
the hands of the receiver and must be paid in full. (Mo. 
1888) Flint Eoad Cart Co. v. Stevens, 32 Mo. App. 341. 

71. Where funds paid into a national bank for the pur- 
pose of taking up a note are diverted from this purpose 
and the note is not paid, such action is a fraud, and the 
funds become a bailment to be preferred out of the assets 
of the bank if they can be proven to have become a part 
of such assets. (U. S. C. C. 1894) Massey v. Fisher, 62 
F. E. 958. 

73. It is not necessary to identify the particular money 
in the bank vaults, but only to trace the fund into his 
hands and show that as large an amount has remained 
there continually until the receiver took possession. Ibid. 

73. Simply a misapplication of property intrusted to a 
national bank does not entitle the owner to a general lien 
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on the assets. (U. S. 0. C. A. 1895) Spokane County v. 
First Nat. Bank, 68 F. K. 9Y9. 

74. But where it is shown that the funds so misapplied 
continuously remained in the hands of the bank, and 
came into the hands of the receiver, guch a lien can be 
enforced; (TJ, S. 0. C, A. 1895) City of Spokane v. First 
Nat. Bank, 68 F. E. 982. 

75. Remedy, bailment. — Where a national bank has 
received funds under circumstances which establish the 
relation of bailor and bailee, which funds, on the insolv- 
ency of the bank, pass into the hands of 4he receiver, the 
remedies provided by the federal law for winding up the 
affairs of a national bank are not exclusive, but an action 
will lie against the receiver for the recovery of such funds. 
(N. Y. 1890) Arnot v. Bingham, 55 Hun, 553; 29 Am, St. 
Eep. 878; 9 N. T. Supp. 68. 

d. The United States. 

76. The United States is empowered to caU for secu- 
rity from national banks for public money deposited, and 
if such security proves insufficient it must stand with the 
other creditors as to its claims. (U. S. Sup. Ot. 1882) 
Oook County Nat. Bank v. United States, 3 N. B. G. 68; 
lOr U. S. 445. 

77. The United States statutes, which give priority to 
the claims of the United States as against bankrupts, have 
no reference to national banks. Ibid. 

78. The balance in the hands of the United States after 
it has been reimbursed for advances in redeeming notes 
should be distributed ratably among all the creditors. 
Ibid. 

79. The government has a lien on money under its 
control belonging to an insolvent national bank in order 
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to discharge any lawful debt that may be due to it from 
such bank, but has no priority as to postal or money-order 
funds on deposit in such bank. (U. S. D. 0. 18Y9) "United 
States V. Cook County Nat. Bank, 9 Biss. (U. S.) 65. 

80. The United States is a preferred creditor of an in- 
solvent national bank as to all claims except the expenses 
of administration. (La. 18Y0) Schmidt v. First Nat. Bank, 
1 N. B. C. 505; 22 La. Ann. 314. 

81. The government must take ;pro rata with other 
creditors for a tax due to it from an insolvent national 
bank. (U. S. 1885) Jackson v. United States, 20 Ot. CI. 
298. 



CIEAKINGHOUSE. 

- 1. The forming, by national banks, of a clearing-house 
association, and the settlement of daily balances there- 
with by clearing-house certificates secured by the deposit 
with such clearing-house of money and securities, is not 
a violation of the national banking act, but within the 
regular business and power of such banks. (Pa. 1895) 
PhiUer v. Patterson, 32 Atl. E. 26; 168 Pa. St. 468. 

3. Where a national bank, on the eve of insolvency, 
deposits with its clearing-house checks -and drafts of other 
banks, which are paid by such banks, and the proceeds 
applied by the clearing-house after the insolvency of the 
bank to the payment of the indebtedness of the bank to 
the clearing-house, held, not a preference within the 
national banking act. (U. S. C. C. A. 1894) Philler v. 
Yardley, 62 F. E. 645. 



COLLATERAL SECUEITIES. 

See Powers, III, c. 
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COLLECTIONS. 

See Claims, IV, b; Set-off. 

Preference by application of, see Pbeferbnce, 14 
Power of bank as to, see Powers, 153. 



COMMERCIAL PAPER. 

See Powers. 



COMPTROLLER OF THE CURRENCY. 

Assent of, to increase of stock, see Capitai, Stock, 16-31. 

Power of, to appoint receiver, see Rboeiyer, 1-6. 

Order of, as to action by receiver, see Reoeitbe, 49, 50. 

Action against, see Jurisdiction, 14 

Direction to enforce shareholders' liability, see Receiver, 53, 79. 

1. Appointment, proof of. — The courts take judicial 
notice of the act of congress providing for the appoint- 
ment of a comptroller and deputy comptroller of the cur- 
rency, and defining their powers. (Neb. 1898) Davis Es- 
tate V. Watkins, 15 B. L. J. 655; 76 JST. W. E. 575. 

2. Claims, power as to. — The comptroller of the cur- 
rency is not authorized to compound or settle claims of 
an insolvent national bank against its debtors. This can 
only be done under United States Revised Statutes, sec- 
tion 5234, by authority of the court in which the same 
are contested. (U. S. C. 0. 1881) Case, Eeceiver, v. Small 
et al., 10 F. E. 722. 

3. Deputy comptroller. — A certificate of organization 
signed by the deputy comptroller of the currency as " act- 
ing comptroller of the currency " is a sufficient certificate 
within the Eevised Statutes of the United States, section 
5154. (U. S. Sup. Ct. 1889) Keyser v. Hitz, 133 U. S. 138. 
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4. The deputy comptroller of the currency is author- 
ized 'by the banking act to act for the comptroller in cer- 
tain contingencies, and it will be presumed, if no other 
showing is made, that the deputy, in acting for the comp- 
troller in a certain instance, has acted lawfully. (U. S. 
C. C. 1891) Young t. Wempe et al., 46 F. E. 354. 

5. The certificate of the comptroller of the currency is 
conclusive as to the regularity of the proceedings of con- 
version from a state into a national bank. (Dist. Colum- 
bia 1883) Keyser v. Hitz, 3 IST. B. 0. 340; 2 Mackay, 4T3. 



CONFLICT OF LAWS. 

As to preference, see Peefeeence, 33. 
As to taxation, see Taxation, XL 
As to usury, see Usury, I, III, o. 

1. National banks are responsible only to federal gov- 
ernment, and are entirely independent of state interfer- 
ence and state legislation. (Pa. 1887) City of Pittsburgh 
V. First ISTat. Bank, 55 Pa. St. 45. 

3. In an action by the receiver of a national bank, the 
title to certain mortgages being in question, held, that 
such title was governed by the state laws under which 
they were taken. (U. S. C. C. 1887) Witters, Eeceiver, 
V. Sowles et al., 32 F. E. 758. - 

3. The decision of the supreme court of the United 
States as to its jurisdiction of a judgment of a state court 
against a national bank should be conclusive as to the state 
courts. (Wash. 1893) First iNat. Bank of Aberdeen v. An- 
drews et al., 7 Wash. 261; 34 Pac. E. 913; 38 Am. St. E, 
885. 

4. The opinion of a state court upon a question of gen- 
eral commercial law is not a " law " within the meaning 
of the federal statute (sec. 34, Judiciary Act). That sec- 
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tion is limited to local statutes and local usages and does 
not extend to contracts aad other instruments of a com- 
mercial nature. (U. S. Sup. Ct. 1879) Brooklyn City & 
Newton E. E. Co. v. ISTat. Bank of Eepublic, 2 K B. 0. 
90; 22 A. L. J. 189; 102 U. S. 14. 



CONSTITUTIONAL LAW. 

Taxation, as to, see Taxation, XL 

1. Congress lias power under the constitution to incor- 
porate a national bank. (U. S. Sup. Ct. 1819) McCulloch 
V. Maryland, i Wheat. 316; (TJ. S. Sup. Ct. 1824) Osborne 
V. Bank of United States, 9 Wheat. 738; (Me. 1867) 
Abott V, City of Bangor, 54 Me. 540. 

2. National banks organized under the national bank- 
ing act are agencies or instruments of the general govern- 
ment, designed to aid in the administration of an impor- 
tant branch of the public service, and are appropriate 
means to that end, constitutionally authorized under a 
proper exercise of the powers of congress. (Ala. 1880) 
Pollard V. The State ex rel. Zuber, 65 Ala. 628. 

3. Congress has power to give to national banks, and 
to their contracts and dealings with the world, any spe- 
cial immunities and privileges exempting them, in the 
discharge of their business with others, from the laws 
and- remedies applicable in like cases to other citizens. 
(Md. 1874) The Chesapeake Bank v. Eirst JSTat. Bank of 
Baltimore, 40 Md. 269; 17 Am. E. 601. 

4. Congress has power under the constitution to pro- 
vide a general currency for all the states, and can legis- 
late to secure the benefit of the same. (U. S. Sup. Ct. 
1869) Yeazie Bank v. Fenno, 1 JST. B. C. 22; 8 Wall. 
(U. S.) 583. 
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5. National banks are instruments designed to be used 
to aid the government in the administration of an im- 
portant branch of the public service, and the states can 
exercise no control over them except in so far as congress 
may see proper to permit. (U. S. Sup. Ct. 18Y5) Farm- 
ers' & Mechanics' Bank v. Bearing, 1 IST. B. 0. IIY; 91 
TJ. S. 29. 

6. Congress has power to establish national banks in a 
state without the consent of the state legislature. (Me.- 
1868) Stetson v. City of Bangor, 56 Me. 274. 



CONYERSION. 

See State Banks, Conveesion os". 



CRIMINAL LAW. 

1 Offenses Punishable Undee United States Statutes.^ 

a. Misapplication of Funds. 

b. Embezzlement and Abstraction. 
0. Aiding and' Abetting. 

d. Miscellaneous Offenses. 
11 Offenses Punishable Undek State Statutes. 

See False Enteies; Indictments. 

Misapplication by cashier, effect on sureties on bond, see Bonds OF 

Ofeicees, 3, 6. 
Embezzlement by cashier of money obtained on certificate of deposit,- 

see Certificate of Deposit, 5, 6, 7. 
Cashier engaging in other profession, misdemeanor, see Cashier, 31.. 
Perjury by director, see Director, 6, 7. 
False entries by, see False Entries, 26. 
As to agent of shareholder, see that title. 
Action on bond for, see Bonds of Officers, 9. 
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I. Offenses Punishable TJndek United States Statutes. 

a. MiawppliGotion of Funds. 
See Indictment. 

1. Essentials of offense, intent, conversion.— To con- 
stitute criminal misapplication, of the moneys, funds or 
credits of a national bank there must be a wrongful ap- 
propriation or conversion by the oflB.cer charged, to his 
■own use or to the use of some one other than the associa- 
tion, Avith intent to injure or defraud the association or 
some other person or company. (TJ. S. 0. 0. 188T) United 
States V. Harper, 33 F. K. 471. 

2. The " intent " within the meaning of United States 
Hevised Statutes, section 5209, does not necessarily involve 
malice or ill-will against the bank. It is sufficient that the 
intent be such that if it is carried into execution it will 
necessarily or naturally injure or defraud the bank. (U. S. 
■0. 0. 1898) United States v. Kenny, 90 F. E. 257. 

3. An intent to wilfully misapply the funds of a na- 
tional bank cannot be inferred simply from the payment 
of a check drawn on the bank when there are no funds 
to meet it. (U. S. 0. 0. A. 1897) Dow v. United States, 
S2 F. E. 904; 27 C. 0. A. 140. 

4. The word "moneys," in United States Eevised 
Statutes, section 5209, includes all money and national 
currency notes. (U. S. C. C. 1879) United States v. John- 
son, 26 Fed. Cas. 621; 4 Gin. Law Bui. 361. 

5 . To constitute the misapplication of the f imds of a 
national bank there must be a conversion to the use of 
some person other than the bank, with intent to injure 
and defraud it, and the taking of notes which are merely 
renewals of other notes held by the bank, is not misap- 
plication within the meaning of the statute. (U. S. 0. 0. 
A. 1898) Mohrenstecker v. Westervelt, 87 F. E. 157. 
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6. The crime of misapplication of the funds of a na- 
tional bank may be committed by the personal act of the 
officer or by his direction. He is guilty as a principal 
offender if he procures or causes such act to be done, hav- 
ing by virtue of his official position the power to so direct 
and procure such action. (U. S. C. C. 1885) United States 
V. Fish, 24 F. E. 585. 

7. It is not necessary to constitute the crime of mis- 
application of the f )mds of a national bank that the male- 
factor receive any of the funds so misapplied. It is 
sufficient if it be done vsrith intent to injure or defraud 
the association. (U. S. 0. 0. 1882) United States v. Lee, 
12 F. R. 816. 

8. Use and benefit. — The wilful misapplication indict- 
able under section 5209, United States Eevised Statutes, 
must be for the use and benefit of the person charged, or 
of some other person other than the association, with in- 
tent to injure and defraud the association or some other 
body corporate or natural person. (U. S. Sup. Ct. .1883) 
United States v. Britton, 3 K B. C. 76; lOT U. S. 655. 

9. Conspiracy, declaration of dividend. — ^A declara- 
tion of an illegal dividend is not a criminal misapplication 
of funds, but only an act of maladministration on the part 
of the officers making it, and may cause the forfeiture of 
the bank charter. (U. S. Sup. Ct. 1883) United States v. 
Britton, 3 K B. C. 104; 108 U. S. 199., 

10. It is a conspiracy under section 5440, United States 
Revised Statutes, for the officers of a national bank to 
procure a dividend to be declared out of the net profits 
when there were no net profits to pay it. Ibid. 

11. Overdraft, intent. — An overdraft made by the 
president of a national bank by appropriating to his own 
use moneys of the bank with intent to defraud the bank 
is an embezzlement within the national banking act. 
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(U. S. D. C. 1868) In re Van Campan, 2 Ben. (U. S.) 419; 
1 K B. C. 185. 

12. Fraudulent discount. — "Where an insolvent officer 
of a national bank offers his note, indorsed by another 
insolvent, to the directors, and they discount it, he is not 
liable for wilful misapplication if he uses the proceeds. 
(U. S. Sup. Ct. 1883) United States v. Britton, 3 IST. B. 0. 
99; 108 U. S. 193. 

13. Deposit, assignment of. — The fact that an officer 
of a national bank permitted a debtor of the bank to 
withdraw his deposit while so indebted will not make 
him liable for misapplication of funds, but amounts only 
to an act of maladministration. Ibid, 

14. , evidence. — Under an indictment for a wil- 
ful misapplication of the funds of a national bank, a 
showing that the accused made and deposited to his 
credit fictitious checks is not sufficient without a showing 
that such credit was drawn upon and thereby some of 
the Ijank's funds converted. (U. S. 0. 0. A. 189Y) Dow 
V. United States, 82 F. E. 904; 27 C. 0. A. 140. 

15. On a trial for the wilful misapplication of the funds 
of a national bank it is error to charge the jury that 
under the state statute a certain act was a misdemeanor, 
when such act does not constitute that offense under the 
United States statute. Ibid. 

b. ETmhezzletnent cmd Abstract/ion. 

16. Definition of embezzle. — The word " embezzle " 
appears to mean a crime which a person has the oppor- 
tunity to commit by reason of some office or employment, 
and includes in its signification some breach of confidence 
or trust. (U. S. C. C. 1879) United States v. Conant, 2 
N. B. 0. 148; 9 Cent. L. J. 129; 25 Fed. Gas. 591. 

17. "Embezzle," as used in Ke vised Statutes of United 
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States, section 6209, signifies the " wrongful appropria- 
tion of the property of another by the party intrusted there- 
with, or who has the possession of, it under some trust 
duty or office." (La. 1898) State v. MchoUs, 23 S. E. 980 ; 
50 La. Ann. . 

18. Offenses distinguished. — Embezzlement, abstrac- 
tion, and wilful misapplication of the moneys and funds 
of a national bank are distinct and separate offenses, since 
the evidence to establish each essentially differs from that 
required for the other. They may be embraced in one 
indictment when set up in separate counts. (U. S. D. C. 
1893) United States v. Oadwallader, 59 F. E. 611. 

19. It is not necessary, to constitute the crime of wil- 
ful misapplication, that the officer charged should be in 
actual possession of the funds by virtue of a trust. But 
as to the crime of embezzlement, it must appear that the 
money and funds were embezzled at a time when they 
were in the possession of the officer in his official char- 
acter. (TJ. S. Sup. Ct. 1887) United States v. Northway, 
3 KB. C. 199; 120 U. S. 32Y. 

20. Knowledge, intent. — To constitute the offense of 
abstraction it is necessary that the funds should be ab- 
stracted from the bank without its knowledge and con- 
sent, with intent to injure and defraud it or some other 
company or person. Ibid. 

21 . The words in United States Eevised Statutes (sec. 
6209), " with intent to injure or defraud," apply to the 
crimes of embezzlement, abstraction, and wilful misappli- 
cation of the funds of the national bank as well as to the 
crime of aiding or abetting the same offense. (U. S. 0. 0. 
1881) United States v. Yoorhees, 9 ¥. R. 143. 

22. Bad faith, fraud. — The misappropriation of the 
funds of a national bank by an officer of such bank with- 
out fraud, in the exercise of his official discretion and for 
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the supposed advantage of the bank, is not punishable, 
But if such action be taken with a fraudulent intent in 
bad faith it is punishable. (U. S. 0. C. 1885) United States 
V. Fish, 24 F. K. 585. 

23. Consent of president as defense. — It is no defense 
to a charge of embezzlement, abstraction, or misapplica- 
tion of the funds of a national bank that such acts were 
committed with the knowledge and consent of the presi- 
dent and some of the directors. The intent to defraud is 
to be conclusively presumed from the doing of the acts 
which constitute the offense. (U. S. D. 0. 1873) United 
States V. Taintor, 11 Blatch. (U. S.) 3U. 

24. Fanishment. — The crime of embezzlement and 
making false entries by an officer of a national bank is an 
infamous offense, punishable by imprisonment in a state 
prison, and for which the accused can be held only on 
indictment or presentment by the grand jury. (U. S. Sup. 
Ct. 1888) United States v. De Walt, 128 U. S. 393. 

25. Jurisdiction of courts. — The offense of embezzle- 
ment from a national bank does not come within the 
jurisdiction of the state courts, but is cognizable by the 
federal courts alone. (Mich. 1886) People v. Fonda, 3 K 
B. C. 501; 62 Mich. 401; (Mass. 1869) Commonwealth v. 
Felton, 101 Mass. 204; (Pa. 1879) Commonwealth v. Ket- 
ner, 92 Pa. St. 372; (111. 1887) Hoke v. People, 122 111. 511. 

26. The United States circuit court has exclusive juris- 
diction of the offense of embezzlement of the funds of a 
national bank. (U. S. C. C. 1889) United States v. Buskey, 
38 F. K. 99. 

c. Aiding and Abetting. 
See Indictment. 

27. Who may be guilty. — A person to be an aider and 
abettor need not have any official relation with the bank 
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if only he actively assists an officer of such bank to un- 
lawfully take from such bank its funds, and to knowingly 
and wilfully misapply such funds to the use of any person 
other than the bank. (U. S. Sup. Ct. 1895) Coffin v. United 
States, 162 U. S. 664. Coffin v. United States, 156 U. S. 
432, followed. 

28. A common purpose is not necessary. There is only 
necessary a misapplication of the mone^J's wi^h the joint 
intent to injure and defraud the bank. Ibid. 

29. A third party having no relation to or interest in 
the bank may aid and abet the president in misapplying 
its funds. It is not necessary that he have the same pur- 
pose as the president, if his intent comes within the stat- 
ute. Ibid. State v. Teahan, 50 Conn. 92. distinguished. 

30. ISTo matter how actively a third person co-operates 
with an officer of a national bank, he can only be indicted 
as an aider and abettor under the statute. Ibid. 

31. The question of the intent of an aider and abettor 
should be gathered from all the evidence, and the ques- 
tion of one particular purpose is immaterial. Ibid. 

32. Conviction of principal.— The offense of aiding 
and abetting an officer, clerk or agent of a national bank 
is an independent offense for which the accused may be 
tried separate from his principal. (U. S. C. C. A. 1898> 
Gallot V. United States, 87 F. E. 446. 

d. MisceUcmeous Offenses. 

33. Purchase of stock with intent to defraud.— Pur- 
chase of stock in violation of section 5201, United States 
Eevised Statutes, made with intent to defraud, by an offi- 
cer named in section 5209, is not punishable under the lat- 
ter section unless it appears that such purchase amounts 
to a conversion, to the use of the person named or of som& 
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one else, of the moneys and funds of the bank by the party 
charged. (U. S. Sup. Ot. 1883) United States v. Britton, 
3 K B. 0. Y6; lOYTJ. S. 6§5. 

34. Perjury. — A false oath by a national bank oflScer 
taken before an officer not authorized to administer such 
oath is not ground for an indictment for perjury under 
United States Eevised Statutes, section 5392. (U. 8. Sup. 
Ct. 1883) United States v. Curtis, 3 N. B. C. 91; 107 U. S. 
6Y1. 

35. Forgery. — The false making of a promissory note 
payable at or to a national bank is not a crime punish- 
able under the national banking act and exclusively cog- 
nizable by the United States courts. (U. S. Sup. Ct. 1889) 
Cross V. North Carolina, 132 U. S. 132. 

36. Wrongful certification of checks. — The United 
States statutes as to the wrongful certification of checks 
by an officer of a national bank impose on such officer 
the duty of knowledge of the state of the account against 
which such check was drawn, and that duty cannot be 
abrogated by the by-laws of the bank or a division of 
duties among its officers. (U. S. C. C. 1898) Spurr v. 
United States, 87 F. K. 701. 

37. It is not necessary, in an action against the presi- 
dent of a national bank for illegally certifying checks, to 
show actual knowledge of the state of the account; it is 
enough to show facts that would put him on inquiry and 
that he wilfully refrained from investigating same. Ibid. 

II. Offenses Puotshable Undee State Laws. 

38. Power of state. — The business of a national bank 
being conducted within the state, under its jurisdiction 
and with its citizens, the state legislature can pass any 
law affecting that business, or may protect the bank and 
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its customers by penal enactments. (Conn. 1867) State 
V. TuUer, 34 Conn. 280. 

39. Larceny. — An officer of a national bank can be 
indicted under the provisions of the state statutes for lar- 
ceny of the bank funds, as distinguished from embezzle- 
ment. (Mass. 1874) Commonwealth v. Barry, 116 Mass. 1. 

40. Embezzlement. — The embezzlement of the prop- 
erty of individuals deposited with the bank may be pun- 
ished under state laws. (Mass. 1867) Commonwealth v. 
Tenney, 97 Mass. 50; (Conn. 1867) State v. TuUer, 34 
Conn. 280. 

41. The crime of embezzlement of the funds of a na- 
tional bank by an officer of such bank is not punishable 
under state laws. (Pa. 1879) Commonwealth v. Ketner, 
92 Pa. St. 372. 

42. A state court has no jurisdiction of the offense of 
embezzlement from a national bank. (Mich. 1886) Peo- 
ple V. Fonda, 3 JST. B. C. 501 ; 62 Mich. 401. Coni^a, Hoke 
V. People, 122 111. 511. 

43. A person cannot be convicted as an accessory to a 
felony under General Statutes of Massachusetts, chapter 
168, paragraph 4, when he procured the embezzlement of 
a national bank cashier, since such embezzlement is made 
only a misdemeanor by the national banking act. (Mass. 
1869) Commonwealth, v. Felton, 101 Mass. 204. 

44. Deposits fraudulently received. — Acts Eighteenth 
General Assembly, chapter 153, sections 1 and 2, which 
provide for the punishment of any officer of a bank for 
receiving deposits Avhen such bank is insolvent, applies 
to officers of both national and state banks. (Iowa, 1895) 
State V. Fields, 62 K W. R. 653; 98 Iowa, 748. 

45. Such act is an aid to the government in maintain- 
ing the credit of national banks and is not" an interfer- 
ence with their control by the federal government. Ibid. 

5 



66 DEPOSITS. 

46. Laws 1891, chapter 43, paragraph 16, as to the re- 
ceiving of deposits by officers of insolvent banks, has no 
application to national banks or their officers. (Kan. 1895) 
State V. Menke, 56 Kan. 77; 42 Pac. E. 350. 

47. , jurisdiction of courts. — A state court has 

jurisdiction of the offense of a national bank in receiving 
deposits when in contemplation of insolvency. (Miss. 
1895) State v. Bard well, 72 Miss. 535; 18 S. R 377. 

48. Conflict of laws. — Section 4866, United States 
Statutes, 1888, providing as to the jurisdiction of actions, 
refers only to civil actions, and does not interfere with 
the enforcement of the state police law by the state 
courts. (S. D..1892) State v. First Nat. Bank, 2 S. D. 568; 
61 N. W. E. 587. 

49. The state can pass no law, police or other, that 
would hinder or obstruct the bank in the prosecution of 
the business which under the act of congress it was au- 
thorized to do. Ibid. 

50. The police law of the state yields to the act of con- 
gress only when displaced by it. Ibid. 



DEPOSITS. 

See Officees; CEiMisrAii Law. 

Deposits, fraudulent receipt of, see Criminal Law, 34 

Deposits, fraudulent receipt of, indictment for, see Indictment, 39. 

Deposits, fraudulent receipt of, liability of directors for, see Dieect- 

OES, 44, 45, 46. 
Deposit, interest on as claim, see Claims, I, a. 
Deposit received after insolvency, preferred, see Claims, IV, a. 
Eeceived at place of business, see Place of Business, 5, 6. 
Preference as to, see Peefeeenoe. 
Set-off against, see Set-off. 

1. In general. — ISTational banks have the power to re- 
ceive deposits (U. S. Rev. Stat., sec. 6136), and that power 
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draws with it the power of contracting with the parties 
to whom the deposit shall be repaid. (S. D. 1891) Sykes 
V. Canton Nat. Bank, 2 S. D. 242; 49 JST. W. R 1056. 

2. A national bank has power to receive a deppsit and 
to assent to any terms as to the disposal of the money 
which the depositor may impose. (N. Y. 1876) Bushnell 
V. Chatauqua County Nat. Bank, 1 N. B. C. 794; 10 Hun 
(K Y.), 318; afSrmed, 74 K Y. 290. 

3. The placing of funds in a national bank at a certain 
rate of interest and subject to check, in consideration of 
which the bank executes a bond of indemnity, is a deposit 
and not a loan, and is within the powers of a national 
bank. (U. S. C. C. 1898) State of Nebraska v. First Nat. 
Bank, 88 F. R. 947. 

4. It is within the power of a national bank to receive 
a deposit of city moneys, and agree to pay interest on 
such deposit and give bond for its security. (Kan. 1892) 
Interstate Nat. Bank v. Ferguson, 48 Kan. 732; 30 Pac. E. 
237. 

5. Public money. — The United States is not liable for 
public money deposited in a national bank which has been 
designated as a public depositary. (U. S. Ct. CI. 1877) 
Branch v. United States, 1 N. B. C.'363; 12 Ct. CI. 286. 

6. A national bank is not constituted an agent of the 
government when designated as a public depositary. Ibid. 

7. A national bank, accepting for deposit public moneys 
with full knowledge of their fiduciary character, and of 
the confidence reposed by the government, becomes a 
bailee of such funds, bound to devote them to the purpose 
for which they were deposited, and liable to have such 
trust enforced in equity. (U. S. C. C. 1896) United States 
V. Nat. Bank of Ashville, 73 F. R. 379. 

8. The bank receiving such moneys with knowledge of 
such trust relation oannot mingle them with the other 
funds in the bank and receive interest thereon. Ibid. 



68 DIRECTOES, L 

9. When due. — A deposit in aa insolvent national bank 
becomes due when tbe bank is closed by order of the ex- 
aminer and the comptroller of the currency. (U. S. Sup. 
Ot. 1892) Scott V. Armstrong, 146 TJ. S. 499. 



DIBECTORS. 

L In Genebal. 
II Liability ov Directobs. 

a. Acts of Other Officers. 

b. Excessive Loans. 

c. Insolvency of Bank. 

Ill Actions to Enfoece Liabujtt. 

See Bonds of Officees; Cashiee; Officers. 

Misapplication of funds by, see Ceiminal Law, 1-15. 

Eligibility of shareholders after expiration of existence, see E'XTTBrA- 

TION OF COEPOEATE EXISTENCE, 1. 

Cashier agent of, see Casheee, 1-5. 

Acts by, forfeiting charter, see Chaetee, 4r-6. 

Deception by false entries, see False Enteies, 18. 

Liability for false entries, see False Entbies, 26. 

Jurisdiction of action against, see Jtjeisdiotion of Couet, 33. 

Knowledge of ownership of stock, see Liabilitt of Shaeeholders, 8. 

Tenure of oflSce under, see Officees, 1. 

Batiflcation of president's act, see Peesident, 29, 30. 

Action against, by receiver, see Receivee, 51-53. 

On conversion from state bank, see State Bane, Conveesion of, 

14, 15. 
Action against, by shareholders, see Shaeeholders, 25-37. 

I. In General. 

1. Powers. — The election of a person as director of a 
national bank does not constitute him an agent of the 
corporation with authority to act independently of his 
feUow members. The board of directors duly convened 
and acting as such board is the representative of the asso- 
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ciation. The determination of the board thus acting to- 
gether is the only determination binding the association. 
(Kan. 1886) ISTat. Bank v. Drake, 35 Kan. 564; 57 Am. E. 
193; 11 Pac. E. 445. 

2. It is beyond the power of the cashier or the director 
of a national bank to bind the bank by any kind of an 
accommodation contract. (Minn. 1898) Ft. Dearborn JSTat. 
Bank v. Seymour, Y3 IST. "W". E. T24. 

3. Directors, and not the stockholders of a national 
bank, under the act of congress, may remove the presi- 
dent, though the association has no by-laws giving them 
such power. (JST. T. 1864) Taylor v. Hutton, 1 JST. B. 0. 
755;43Barb. (]Sr. T.)195. 

4. Duties. — It is the duty of the directors of a national 
bank to maintain supervision of the aflEairs of the bank, to 
have general knowledge of the character of and the man- 
ner of conducting such affairs, and to give direction to the 
important business of the bank. (U. S. C. 0. 1897) Gib- 
bons V. Anderson, 80 F. E. 345. 

5. Ownership of stock. — One acting as director and 
cashier of a national bank must own at least ten shares 
of stock therein. (U. S. Sup. Ct. 1891) Finn v. Brown, 
142 U. S. 56. 

6. , oath, perjury. — A director of a national 

bank commits perjury by making a a wilfully false oath 
that he is the lona fide owner of a certain number of 
shares of stock, and that such shares are not hypothecated 
as security. (U. S. 0. C. 1883) United States v. ISTeale, 14 
F. E. 767. 

7. When the oath is taken and subscribed by the ac- 
cused it is complete so far as the accused can make it, and 
an error of the notary in certifying to it will not affect 
it. Ibid. 

8. Oath. — A notary public may administer the oath 
required by the national banking act to be taken by 
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the director of a national bank as to Ms ownership of 
sufficient stock therein! Ibid. 

9. The directors of a savings bank converted into a 
national bank hold ad interim by virtue of their original 
election until others are elected. Therefore no new oath 
is required. (R. 1. 1869) Lockwood v. The American ISTat. 
Bank, 1 IST. B. 0. 895; 9 E. I. 308; 11 Am. R. 253. 

10. Meeting, quorum. — A majority of all the direct- 
ors is necessary to a legal meeting for the passage of a 
valid by-la"w. Ibid. 

11. "Where the directors of a national bank vs^ere by a 
long custom wont to hold meetings whenever a quorum 
was present without special notice, to each director, and 
each director was acquainted with such custom, such 
meetings would be binding on the entire board and cor- 
poration. (U. S. C. 0. A. 1897) American Exchange 'Sat. 
Bank v. First Nat. Bank, 82 F. E. 961; 48 U. S. A. 633. 

12. Kemoval, quo warranto. — An information in the 
nature of a quo wa/rrcmto will not lie in a state court to 
try the right to office of a director of a national bank. 
(Conn. 1868) State v. Curtis, 35 Conn. 374 ' 

13. Resignation from board. — A director of a na- 
tional bank is not obliged to take his office, and may ten- 
der his resignation orally. (U. S. C. 0. 1877) Movius v. 
Lee, 30 F. R. 298. 

14. A president of a national bank is the head of the 
board of directors and can alone fill the vacancy, and a 
resignation to him would be a resignation to the board. 
Ibid. 

1 5. The national banking act does not absolutely re- 
quire a director to serve his whole term, but he may re- 
sign during the year. Ibid. 

16. Liability ofbanlt for acts of. — A national bank 
is not bound by the individual and separate action of the 
directors. Their united action as a board is nebessary. 
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(Kan. 1886) First Nat. Bank of Fort Scott v. Drake, 35 
Kan. 564; 5Y Am. E. 193. 

17. The responsibility of a national bank for acts of 
its directors is limited to such contracts, debts and en- 
gagements as may lawfully be made and incurred in the 
exercise of corporate powers given by the national bank- 
ing act. (K Y. 1875) First E"at. Bank of Lyons v. Ocean 
ISTat. Bank, 1 ]Sr. B. C. T28; 60 IST. T. 278. 

18. Knowledge of directors. — A national bank is not 
chargeable with the knowledge of the directors as indi- 
viduals, but proof of such knowledge should go to the 
jury when tending to prove the knowledge of the bank. 
(Wis. 1896) Continental Nat. Bank v. McGeoch, 92 Wis. 
286; 66 K W. E. 606. 

19. A national bank cannot be charged with the knowl- 
edge possessed by a director as to the illegality of the 
consideration of a note of such director discounted by the 
bank. (U. S. D. C. 1882) Third Nat. Bank v. Harrison, 3 
McCrary (F. S.), 316; 8 F. E. 721. 

20. Estoppel, usury. — A director of a national bank 
is not estopped, by reason of his office, from defending 
an action on a loan from the bank because of usury taken 
by such bank thereon. (Ohio, 1877) Bank of Cadiz v. 
Slemmons, 3 E". B. C. 361; 34 Ohio St. 142; 32 Am. E. 364. 

21. Disqualification of as judge. — A judge who is a di- 
rector in a national bank is disqualified from sitting in a 
case in which the bank is a party. (Tex. 1894") Williams 
V. City Nat. Bank, 27 S. W. E. 147. 

II. Liability of Dieeotoes. 
a. Acts of Other Officers and Agents. 

22. Act of agent. — Directors of national banks are 
not insurers of the fidelity of agents whom they have 
appointed, who axe not their agents, but the agents of the 
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corporation, and are not responsible for losses caused by 
the neglect of su6h agents, or of other directors, unless 
the loss is in consequence of their own neglect of duty. 
(U. S. C. C. 1890) Briggs v. Spaulding, 141 TJ. 8. 132. 

23. Mismanagement of oJBficers. — The degree of care 
to -which directors of a national bank should be bound is 
that which ordinarily prudent and diligent men would 
exercise under the like circumstances, and the question 
of their negligence is ultimately a question of fact to be 
determined under all the circumstances in the case. This 
constitutes the measure of their duty and obligation as 
to the acts of the cashier and managing officer of the as- 
sociation. (IT. S; 0. 0. A. 1894) Eobinson v. Hall, 63 F. K. 
222. Briggs v. Spaulding, 141 U. S. 132, distinguished; 
59 F. E. 648, reversed. 

, 24. Directors of a national bank are not guilty of neg- 
ligence and liable for losses to the bank's creditors when , 
they leave the management of the bank to the cashier, 
whose statements rendered to them show the bank to be 
solvent, and when there are no circumstances to arouse 
their suspicion and demand their inquiry. (U. S. 0. C. 
189Y) Warner v. Penoyer, 82 F. E. 181. 

25. The directors of a national bank are not to be held 
liable for the negligent acts of their cashier or other offi- 
cers intrusted with the management of the bank, if they 
cannot be charged with knowledge of such acts and do 
not connive in them. (TJ. S. C. G. 1888) Clews v. Bardon, 
36 F. E. 617. 

26. Semble, the liability of national bank directors under 
the national banking act is only the common-law liability 
of a bank director. Ibid. 

27. The directors of national banks are charged with 
the supervision and management of its officers, and are 
bound to use as much diligence and care as the proper 
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performance of those duties requires. (U. S. 0'. 0. 1887) 
Movius V. Lee, 30 F. E. 298. 

28. But directors are only agents of the corporation, 
and as such are not liable for every act done by one of 
their body. They do not undertake for each other. Ibid. 

29. Directors of national banks are not discharged of 
their individual liability for losses caused by mismanage- 
ment, by simply choosing officers of good reputation for 
ability and integrity, and leaving the affairs of the bank 
to their supervision. (U. S. C. C. 1897) Gibbons v. Ander- 
son, 80 F. K. 345. 

30. Eonds of officers. — Directors are empowered, but 
not required, to take bonds of their officers, and failure 
to do so is not necessarily negligence, making them indi- 
vidually liable for losses that may occur. (U. S. C. C. A. 
1894) Robinson v. Hall, 59 F. E. 648. See S. C, 63 F. E. 
222. 

31. Fraud. — Eelief will not ordinarily be granted 
against national bank directors except in cases of active 
or passive fraud or extreme negligence. (U. S. C. 0. 1894) 
Eobinson v. Hall, 59 F. E. 648; reversed by same case, 
63 F. E. 222. 

b. Excessvoe Looms. 
See Loans. 

32. Loans made by directors of a national bank in ex- 
cess of ten per cent, of the capital stock of the bank do- 
not give rise to any criminal liability, though loss actually 
occur, if their acts are not in bad faith with intent to de- 
fraud the bank. (U. S. C. C. 1887) United States v. Har- 
per, 33 F. E. 471. 

33. Loans made by officers of a national bank which 
result in loss to the association do not alone make them 
personally responsible when they acted in good faith. 
(IJ. S. C. 0. 1887) Witters \. Sowles, 31 F. E. 1. 
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34. Directors of a national bank who knowingly make 
or permit a loan exceeding ten per cent, of the capital 
stock are liable individually thereon. The debtor, if a 
directbr, is only liable in his capacity as a debtor and not 
as a director. Ibid. 

35. National bank directors are not liable for the acts 
of their associates in which they had no part, of which 
they had no knowledge, and in which they did not con- 
nive. Ibid. 

36. A director's liability for damages from excessive 
loans made by him is not affected by the forfeiture or non- 
forfeiture of the charter in an action by the comptroller. 
(U. S. C. 0. 1890) Stephens v. Overstolz, 43 F. E. 771. 

37.' Washington constitution. — Under the constitu- 
tion of the state of "Washington, officers of a national bank 
are responsible individually for deposits received when 
the bank is insolvent. Such responsibility being fixed, 
the general laws of the state will enforce the penalty. 
(TJ. S.'C. C. 1896) Mallon v. Hyde, 76 F. E. 388. 

38. Such right of action inures only to the particular 
depositor and not to the state nor the bank nor to the 
general creditors. Ibid. 

39. Directors of a national bank can be held responsible 
for losses occasioned by the violation of United States 
Eevised Statutes, sections 5200 and 5239, without the 
previous forfeiture of the bank's charter. (U. S. C. C. A. 
1898) Cockrill v. Cooper, 86 F. E. 7. Distinguishing Ken- 
nedy V. Gibson, 1 K". B. C. 17; 8 Wall. (U. S.) 498, and 
Conway v. Halsey, 44 N. J. L. 462 ; 3 JST. B. 0. 571. Cases 
cited in support of the above proposition. Stephens v. 
Overstolz, 43 F. E. 771; Bank v. Wade, 84 F. E. 10; 3 
Thomp. Corp., pars. 4113, 4303. Contra, Welles v. Graves, 
41 F. E. 459, 468; Hayden v. Thompson, 67 F. E. 273, 277; 
Gerner v. Thompson, 74 F. E. 125, 131. 
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c. On Insol/venoy. 

40. Duty, termination of. — The possession of a na- 
tional bank by a bank examiner does not mean that the 
duties of the directors cease, but they are even more es- 
pecially, charged with care and attention. (U. S. C. 0. A. 
189i) Eobinson v. Hall, 63 F. R. 222. 

41. It is a fraud on the parfbf directors to check out 
the full amount of their deposits with full knowledge 
that the btok is insolvent. Ibid. 

42. Ignorance as a defense, — A director who is also 
vice-president and acts as cashier of a national bank, ap- 
pearing on its books as a shareholder, cannot shield him- 
self from liability on his stock by claiming that he is not 
a shareholder, and that he did not know he held the 
shares of stock appearing in his name on the books. (U. 8. 
Sup. Ct. 1891) Finn v. Brown, 142 TJ. S. 56. 

43. Deposits after insolvency. — Where directors of a 
national bank during suspension issue a circular saying 
that deposits received would be kept in the vault subject 
to the depositor's order, and a deposit is made relying 
thereon, which is not so kept, but turned over to the re- 
ceiver, such directors are liable therefor. (Tenn. 1895) 
Miller v. Howard, 95 Tenn. 407. 

44. Concealment of embarrassment. — Concealment 
of the bank's embarrassment from the creditors does not 
amount to a fraud, unless such embarrassment amount to 
insolvency. (U. S. C, C. A. 1894) Robinson v. HaU, 59 
F. R. 648. See S. C, 63 F. E. 222. 

45. A notice signed by the directors, representing the 
bank to be solvent and addressed to the public, is for 
the creditors, and is not to be relied on by one loaning 
the bank money. In order to charge the bank to the ben- 
efit of such a person, the notice and representation must 
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be made to him. (U. S. C. C. 1891) First Nat. Bank of 
Piattsburg v. Soules, 46 F. E. 731. 

46. Withdrawal of deposit Iby. — The transfer of stock 
to an irresponsible person and withdrawal of a deposit 
by a director of a national bank, who had full knoAvledge 
of the condition of the bank, held fraudulent when made 
just previous to insolvency, though he testified that he 
had no intention of avoiding his liability. (U. S. C. C. A. 
1895) Stuart v. Hayden, 72 F. E. 402; 18 C. C. A. 618. 

47. Payment of debts, preference. — Payment of a 
debt to a director of a national bank is not a preference 
contemplated by Eevised Statutes, section 5242, it ap- 
pearing that he acted in good faith and was ignorant of 
the insolvency of the bank. (N. T. 1893) Hayes v. Beards- 
ley, 136 K T. 299; 32 K E. E. 855. 

JII. Actions to Enfoeob Liabilitt. 

48. In general. — The liability of directors of national 
banks for declaring wrongful dividends and for making 
loans in excess of ten per cent, of the capital stock can- 
not be enforced in an action at law. (IJ. S. 0. C. 1890) 
Welles V. Graves, 41 F. E. 459. 

49. The liability of national bank directors under the 
national banking act, in an action for damages for fraud- 
ulent representations, does not preclude a common-law 
action of deceit for the same representations. (U. S. C. C. 
1895) Prescott v. Haughey, 65 F. E. 653. 

50. Jurisdiction. — An action against a director of an 
insolvent national bank by the receiver is brought at law 
or equity, according as the remedy in either is conven- 
ient and adequate, and is not to be governed by any other 
considerations. (TJ. S. 0. 0. 1890) Stephens v. Overstolz, 
43 F. E. 771. 



DIRECTORS, IIL If; 

51. By creditors. — The proceedings against directors 
of national banks under United States Eevised Statutes 
(sees. 5234 and 5239) are exclusive, and creditors cannot 
bring an action against them. (U. S. C. C. 1890) 'Nat. 
Exchange Bank v. Peters, 44 F. E. 13 ; (N. J. 1884) Acker- 
man V. Halsey, 37 N. J. E. 356; 38 IST. J. E. 501. 

52. By the bank. — A suit against the directors of a 
national bank for mismanagement under United States 
Eevised Statutes (sec. 5239) may be brought by the bank, 
and an action by the comptroller to dissolve such bank is 
not a necessary precedent. (U. S. 0. C. 1897) Nat. Bank 
of Commerce v. Wade, 84 F. E. 10. 

53. An action against the directors of a national bank 
under United States Eevised Statutes (sec. 5239) is one 
arising under the laws of the United States, and the fed- 
eral courts have jurisdiction. Ibid. 

54. Such an action may be brought in equity where the 
transactions are complicated. Ibid. 

55. The statute of limitations as to such an action by a 
national bank against its directors does not begin to run 
so long as such directors are in control of the bank. Ibid. 

56. By receiver. — An action against directors for losses 
and misapplication of funds may be brought by the re- 
ceiver. (]Sr. T. 1882) Brinckerhoff v. Bostwick, 3 IST. B. C. 
591; 88K T. 52. 

57. The stockholders may bring such an action in their 
own names where the receiver is one of the directors who 
are charged with the wrong. (N. J. 1884) Ackerman v. 
Halsey, 37 K J. E. 356; 38 JST. J. E. 601. 

58. The state courts have jurisdiction of such an action, 
since it stands on the same footing as an action by the 
receiver. Ibid. 

59. A receiver of a national bank has power to enforce 
an action inuring to the benefit of the bank against the 
directors, and such action may be brought in the name of 
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such receiver or in the name of the bank. (U. S. C. C. 
1887) Movius v. Lee, 30 F. E. 298. 

60. United States Eevised Statutes, section 5239, in 
providing a remedy for enforcing the individual liability 
of directors, is exclusive, and such liability can be en- , 
forced only by the receiver as directed by the comptroller. 
(U. S. C. C. 1895) Hayden v. Thompson, 67 F. E. 273. 
See S. C, 71 F. E. 60. 

61. The receiver may bring an action at law against a 
director of a national bank for damages arising from an 
excessive loan. (U. S. 0. 0. 1890) Stephens v. Overstolz, 
43 F. E. 771. 

62. The right of action against national bank directors 
for mismanagement is in the receiver and not in the stock- 
holders. (U. S. 0. 0. 1891) Howe v. Barney, 45 F. E. 668. 

63. An action against national bank directors founded 
on the national banking act can be brought only by the 
receiver. (U. S. 0. C. 1896) Gerner v. Thompson, 74 F. E. 
125. 

64. Serrhble, a suit by the receiver of a national bank 
against the directors cannot be maintained until the for- 
feiture of the bank's powers and privileges shall have been 
adjudged. (U. S. 0. C. 1890) Welles v. Graves, 41 F. E. 
459. 

65. The federal courts have no original jurisdiction of 
a common-law action of deceit brought against the di- 
rectors of a national bank. Ibid. 

66. By corporation, parties. — A receiver of a national 
bank is a necessary party defendant to an action brought 
against directors of the bank for negligence and misman- 
agement. Such action should ordinarily be brought by 
the corporation as complainant. (E. T. 1877) Hand v. 
Atlas Nat. Bank, 55 How. (JST. Y.) 231 ; 9 Abb. K C. 287. 

67. Pleading and practice. — In an action against di- 
rectors of a national bank for damages arising from excess- 
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ive loans, knowledge on their part must be averred, and 
an allegation that they " permitted " such loan to be made 
is not sufficient. (U. S. C. C. 1894) Eobinson v. Hall, 59 
F. E. 648. See S. C, 63 F. E. 222. 

68. The plaintiff in an action against directors of a na- 
tional bank for damages, arising from excessive loans, 
need not declare in a separate count for each loan, but 
may state the aggregate amount made to each party, the 
damages from each, with an exhibit as to each, showing 
dates and amounts of the several loans. (U. S. 0. 0. 1890) 
Stephens v. Overstolz, 43 F. E. 111. 

69. Limitations. — • A refusal of the directors of a na- 
tional bank to transfer stock is not an offense or a quasi- 
offense on the part of the bank.so that an action therefor 
will be prescribed by the limitation of one year under the 
Louisiana statutes. (U. S. Sup. Ct. 1879) Case v. Bank, 2 
]Sr. B. 0. 47; 100 U. S. 446. 

70. An action against national bank directors for the 
violation of United States Eevised Statutes, section 5239, 
is not barred in one year under the Arkansas code. (U. S. 
C. 0. A. 1898) Cockrill v. Cooper, 86 F. E: 7. 

71. Removal of. — A complaint against national bank 
directors for fraudulent representations does not state a 
federal question, but a common-law action of deceit, and 
therefore is not removable to the federal courts. (TJ. S. 
C. C. 1895) Prescott v. Haughey, 65 F. E. 653. 

72. An action against directors of a national bank by 
a person injured by their wrongful and unlawful acts, 
counting on their common-law liability for such acts, does 
not present a controversy arising under the laws of the 
United States, and the federal courts have no jurisdictions 
(U. S. C. C. 1896) Bailey v. Mosher, 74 F. E. 15. 

73. Survival of. — The national banking act, in impos- 
ing a liability on national bank directors, is a remedial 
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statute and not a penal one, and the deatli of the wrong- 
doer does not terminate the liability. (U. S. 0. 0. 1890) 
Stephens v. Overstolz, 43 F. K. 465. 

74. A right of action exists though the wrong is not 
discovered until after the death of the director and the 
appointment of a receiver for the bank. Ibid. 

75. Under the laws of Vermont, an action against a 
national bank director for neglect of duty abates at the 
death of such director and cannot be revived against his 
estate. (U. S. 0. C. 1886) Witters v. Foster, 26 F. E. Y37. 
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See Claims; Insolvency; Liquidation; RECErvEE. 

Appointment of receiver, efiEeot to dissolve, see Reoetvee, 20. 
Conversion of state bank, no dissolution, see State Bank, Conver- 
sion OF, 4. 

1. What constitutes. — The appointment of a receiver 
of an insolvent national bank does not dissolve the cor- 
poration, which continues as an entity until dissolved by 
the judgment of a court or until the stockholders sur- 
render the charter. (111. 1895) Chemical Nat. Bank v. 
Hartford Deposit Co., 156 111. 522; 40 N. E. K. 225. 

3. A national bank does not cease to exist as a corpo- 
ration until its assets are fully administered and distrib- 
uted. (U. S. Sup. Ct. 1871) Bank of Bethel v. Pahquioque 
Bank, 1 N. B. C. 77; 81 U. S. (14 Wall.) 383. 

3. The appointment of a receiver does not work a com- 
plete dissolution of the association, but it may still sue 
and be sued to close its business. Ibid. 

4. A national bank is not dissolved as a corporation 
by going into voluntary liquidation and by transferring 
all the assets to another bank which assumes all its lia- 
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bilities. ("Wis. 1898) Pritchard v. First ISTat. Bank, 76 JS". 
W. E. 1106. 

5. A resolution passed by the board of directors, that a 
national bank go into dissolution, does not prevent an ac- 
tion against it. This can only be effected by a repeal of 
its charter or a judicial decree. (N. Y. 1896) Lake On- 
tario IS^at. Bank v. Onondaga County Bank, 7 Hun, 549. 

6. Effect of actions. — The forfeiture of the rights and 
franchises of a national bank, judicially determined, dis- 
solves the corporation and abates a suit against it. (IT. S. 
Sup. Ct. 1874) First ISTat. Bank of Selma v. Colby, 1 IST. 
B. 0. 109; 88 U. S. (21 Wall.) 609. 

7. A national bank, though it may be dissolved, may 
collect debts due it and distribute the proceeds of same 
among its shareholders. (Ky. 1893) McCann v. Eogers, 
15 K. L. E. 127. 
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Actions for receiver by United States attorney, see Receivek, 78. 

1. The fee of a United States district attorney for bring- 
ing an action to forfeit the charter of a national bank is 
limited by section 824, United States Eevised Statutes,' 
to $10. (U. S. C. C. 1891) Bashaw v. United States, 47 
F. E. 40. 

2. The banking act, in providing that a suit should be 
conducted by the United States attorney, is directory 
merely, and where the question is between the United 
States and its agents a third party cannot object. (U. S. 
Sup. Ct. 1869) Kennedy V. Gibson, 1 W. B. C. 17; 75 U. S. 
(8 Wall.) 498. 

3. A district attorney of the United States is entitled 
to no compensation outside of his salary for conducting 
a suit arising under the national banking act in which 

6 
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the United States is a party. (TJ. S. Sup. Ct. 1893) Gib- 
son V. Peters, 150 U. S. 342. 

4. ]S^or can the expenses of the receivership cover such 
fees for such services. Ibid. 

5. Actions before and after the appointment of a re- 
ceiver of a national bank in which the United States is a 
party are to be conducted by the district attorney of the 
United States under the direction of the solicitor of the 
treasury. (U. S. Sup. Ct. 1871) Bank of Bethel v. Pah- 
quioque Bank, 1 N. B. 0. 11; 81 U. S. (li Wall.) 383. 
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Declaration of illegal, see CBnmsrAL Law, 9, 10. 

Action to compel, jurisdiction of, see Jtjrisdiction of Courts. 

Set-off against, see Set-off, 45. 

Taxation of, see Taxation, 193. 

Acceptance of, on claim, see Claims, 33. 

Estoppel by receipt of, see Liability of Shaeeholdeks, 10. 

1. When a national bank in good faith and by mistake 
declares a dividend or makes an addition to its surplus 
or contingent fund when it is not in a good condition to 
do so, the mistake cannot be corrected in an action brought 
to recover a tax paid on the dividend. (U. S. Sup. Ct. 1890) 
Central Nat. Bank v.- United States, 137 U. S. 355. 

2. An action by the receiver of a national bank against 
the stockholders to recover dividends wrongfully paid to 
them does not rest on the statute, but on the equitable 
doctrine that one who takes a trust fund with knowl- 
edge of the trust must repay it. Therefore such action 
can be sustained, and the remedies under the national 
banking act are not exclusive. (U. S. C. C. A. 1895) Hay- 
den V. Thompson, 71 P. E. 60; 17 C. C. A. 592; 36 IJ. S. 
A. 361. 
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3. An action to recover a dividend taken in good faith by 
the stockholders of a national bank is barred in Nebraska 
in four years from the receipt of such dividend. Ibid. 

4. A bank has an equitable lien for debts due it on divi- 
dends declared in favor of stockholders. (Me. 1874) Hagar 
V. Union Wat. Bank, 63 Me. 509. 

5. A dividend once declared becomes a debt and can- 
not be disposed of without the consent of him who is 
entitled to it. (IST. T. 1878) Seeley v. New York Nat. Ex- 
change Bank, 2 IST. B. 0. 340; 4 Abb. N. C. 61; 78 K T. 
608. 

6. Right of pledgee to. — The holder of national bank 
stock in pledge, of which the bank has notice, is entitled 
to and may recover the dividend thereon. (Neb. 1891) 
Central Nebraska Nat. Bank v. Wilder, 32 Neb. 454. 



ESTOPPEL 

By directors as to defense of usury, see Diebctors, 20. 

As to ownership of stock, see Liability oi" ShaKbholdeb, 1-10. 

During organization, see Obganization, IIL 

Of shareholder, .see Sharbholdeb, 1-3. 

As to ultra vires contracts, see Powbes, 100-102. 

Of bank as to acts of officers, see Officers, 12. 

By receipt of dividend, see Liability of Shaeeholdees, 10. 



EXAMINATION OF NATIONAL BANKS. 

1. National bank examiner. — A national bank exam- 
iner is not an officer or agent of the bank, and has no au- 
thority to act for it in any manner, and cannot bind it by 
any act. (U. S. 0. C. 1887) Witters v. Sowles, 32 F. E. 763. 

3. Examination by shareholder. — A shareholder in 
a national bank has a right to examine the affairs of such 
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bank in a state whioh grants this power to shareholders 
in other corporations established therein. (Ala. 1890) 
Winter v. Baldwin, 89 Ala. 483; Y S. K. Y34. 

3. An examiner of a national bank, appointed under 
TJnited States Eevised Statutes, section 5240, is not a 
temporary receiver of such bank, and the assets in his 
hands are not for that reason exempt from a levy on exe- 
cution. (U. S. C. 0. 1898) KimbaU v. Dunn, 89 F. E. T82. 



EXPIRATION OF CORPORATE EXISTENCE. 

1. Under the act of congress, July 12, 1882, directors 
of a national bank may, at the expiration of its corporate 
existence, continue and administer the assets and wind 
up its affairs. (Mass. 1889) Eichards v. Attleboro Ifat. 
Bank, 3 K B. C. 495; 148 Mass. 187. 

2. After the expiration of the corporate existence of a 
national bank and during its liquidation, the stock is not 
transferable and the liability of the shareholders is fixed. 
Ibid. 

3. A national bank, after the expiration of the time 
limit of its charter, continues to exist as a person in law, 
and may sue and be sued until the business is completely 
settled. (Minn. 1898) Farmers' Nat. Bank v. Backus, 17 
]Sr. W. E. 142. 



EXTENSION OF CORPORATE EXISTENCE. 

Stock of dissenting shareholder, see Capital Stock, 38; Shabb- 

HOLDER, 19. 

1. An extension of the existence of a national bank 
does not affect its identity. (N. J. 1894) Trustees of 
First Presbyterian Church v. If at. State Bank, 57 N. J. L. 
27; 29 Atl. E. 320. 
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2. Where a national bank is reohartered and its exist- 
ence extended under the provisions of the law of 1882, 
all of the obligations due to and from it have the same 
force and effect as before such reorganization. There is 
no change in the status or legal effect or power of the 
corporation. (Conn. 1889) Nat. Exchange Bank v. Gay, 
57 Conn. 224, 234. 

3. Where a national bank prolongs its existence under 
the act of congress of 1882, the bank is not relieved from 
liability on a bond previously given as security for money 
deposited ; nor are the sureties on such bond discharged. 
(]Sr. T. 1889) People v. Backus, 117 K T. 196; 22 K E. E. 
759. 

FALSE ENTRIES. 

See Criminal Law; Reports; Indictment. 

Indictment of directors, see Indictment, III 

Aiding and abetting in making, see Criminai Law, J, c, 

1. Entry iu bank-boots. — Any entry in the books of 
a national bank which is intentionally made to represent 
what is not true or what does not exist, with the intent 
either to deceive the bank's officers or to defraud the as- 
sociation, is a false entry within the meaning of the na- 
tional banking act making such an entry a criminal of- 
fense. (U. S. C. C. 1887) United States v. Harper, 33 
F. E. 471. 

2. Erasing one or more figures from a number already 
written in a book of account and writing other figures in 
lieu thereof, so that the fact intended to be recorded is 
falsified, is a false entry within the meaning of the stat- 
ute. (IT. S. D. C. 1888) United States v. Crecelius, 34 

F. E. 30. 

3. A false entry under the statute is an entry known 
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by the maker to be untrue and false, and by him inten- 
tionally entered while so knowing its false and untrue 
nature. Therefore, where the ofB.cer entered as " loans 
and discounts" items of "suspended loans," which were 
not loans, though he believed them to be so, he does not 
make a false entry. (U. S. D. C. 1892) United States v. 
Graves, 53 F. E. 634. 

4. The entry of a transaction on the books of a national 
bank exactly as it occurred, though such transaction was 
in fact a fraud on the bank, does not constitute a false 
entry "within the meaning of the statute. (U. S. C. 0. A. 
1897) Dow V. United States, 82 F. E. 904; 27 0. C. A. 140. 

5. Report to comptroller. — It is an indictable offense 
under United States Eevised Statutes, section 5209, to make 
a false entry in a report to the comptroller or to aid and 
abet the making of such entry. (U. S. C. C. 1893) United 
States V. French, 57 F. E. 382; Same v. Work, 57 F. E. 391. 

6. A report of a national bank, whether called for by 
the comptroller or not, which is in the usual form and is 
made by an officer of the bank acting officially, is a report, 
within the meaning of the statute, if it contains a false 
entry made with intent to deceive. (U. S. O. C. 1891) 
United States v. Hughitt, 45 F. E. 47. 

7. The entry on the books of a national bank of a de- 
posit of funds left with such bank as a special deposit, and 
of which it is only a bailee, is a false entry within the 
meaning of United States Eevised Statutes, section 5209, 
when made with intent to deceive an examiner appointed 
by the comptroller. (U. S. 0. 0. 1898) United States v. 
Peters, 87 F. E. 984. 

8. It is no offense under the banking act to make a 
false entry unless the report is otherwise in conformity 
with the law, and unless it is within the duty of the ac- 
cused as an officer of the bank. (U. S. G. C. 1892) United 
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States V. Potter, 56 F. E. 97, disapproved by United 
States V. Booker, 80 F. R 376. 

9. To constitute the offense of making a false entry in 
a report of a national bank within United States Eevised 
Statutes, section 5209, it is not necessary that the report 
be one which the bank is required by law to make. (U. S. 
D. C. 1897) United States v. Booker, 80 F. E. 376, dis- 
approving United States v. Potter, 56 F. E. 83, 97. 

10. The defendant in an action for making false en- 
tries in a report of a national bank cannot be heard to 
say that he did not know the contents of such report when 
it was made and sworn to by him in the course of his 
official duty. (U. S. D. C. 1880) United States v. Allen, 
47 F. E. 696. 

11. A bookkeeper who makes false entries in a report 
made at the request of the bank examiner, and for the 
latter's benefit, is not guilty of making false entries under 
the national banking act. (U. S. D. G. 1892) United States 
V. Eqe, 49 F. E. 852. 

12. Intent. — The intent which is the necessary ingre- 
dient to a false entry under the statute is an intent either 
to injure and defraud the bank or some other corporation, 
firm or person, or to deceive some officer of the bank, or 
to deceive some agent appointed or thereafter to be ap- 
pointed to examine the affairs of the bank. (U. S. C. C. 
1893) United States v. AUis, 73 F. E. 165. 

13. An indictment charging a false entry made with 
intent to deceive the comptroller of the currency is not 
within the provisions of section 5209, United States Ee- 
vised Statutes, such comptroller not being an officer of 
the bank nor an agent appointed to examine its affairs. 
(U. S. C. C. 1882) United States v. Bartow, '10 F. E. 874. 

14. The word "false," as used in the phrase "false 
entry," means wilfully and intentionally false. (U. S. D. 
C. 1880) United States v. Allen, 47 F. E. 696. 
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15. Purposely, wilfully and knowingly ignoring facts 
plainly before hina will charge an officer with sufficient 
knowledge and intent. (U. S. D. C. 1892) United States 
V. Graves, 53 F. E. 634. 

16. The entry complained of must be made with intent 
to defraud the bank, or the shareholders or directors. An 
intent to deceive creditors or depositors is not sufficient. 
Ibid. 

17. Where all the officers were engaged together in 
putting out a false report of the bank's condition, one can- 
not be convicted of making such false report to deceive 
the others. (U. S. 0. 0. 1889) United States v. Means, 42 
F. E. 599. 

18. Under the statute making it a misdemeanor to make 
a false entry to deceive the officers of the bank, the word 
" officers " includes directors, and it depends on the circum- 
stances as to the particular bank whether or not the teller 
is included. Ibid. 

19. The deception intended by the statute means a de- 
ception that has behind it some end to gain or design to 
be accomplished. Ibid. 

20. Actual deception by a false entry is not necessary 
if the intent to deceive be proven. (U. S. D. C. 1892) 
United States v. Graves, 53 F. E. 634. 

21. If an officer of a national bank makes a false entry 
in a report which it is his duty to make, the presumption 
is, there being no other testimony, that he knew such 
entry was false. (U. S. C. C. 1893) United States v. AUis, 
T3 F. E. 165. 

23. Who liable — Officers generally. — An officer of a 
national bank called upon to make a report under the law 
is liable criminally and civilly for false statements made 
therein, though they be inserted by a subordinate or clerk. 
(U. S. C. C. 1880) United States v. Allen, 4T F. E. 696. 
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23. , president. — Wliere false entries are made 

by a clerk in a national bank at tbe direction of the presi- 
dent, the president becomes a principal in the offense. 
(U. S. D. C. 1868) In re Yan Campen, 2 Ben. (U. S.) 419^ 
.1 ]Sr. B. C. 185; (U. S. C. C. 1885) United States v. Fish^ 
24 F. E. 585. 

24:. The president and the assistant cashier need not 
actually sign and verify a report in which they have made- 
a false entry to be indictable for the same. (U. S. Sup. 
Ct. 1894) Cochran v. United States, 157 U. S. 286. 

25. , assistant cashier. — The assistant cashier of 

a national bank as a^clerk or agent of the bank is indict- 
able for making a false entry, although he is not one of 
the officers authorized to make the report. Ibid. 

26. , directors.— Directors of a national bank can- 
not be held liable for making false entries in reports tO' 
the comptroller, since their duty only extends to attest- 
ing such reports. (U. S. C. C. 1892) United States v. Pot- 
ter, 66 F. E. 83. 

27. , aiders and abettors. — Any persons, though 

not officers of a national bank, may be guilty as aiders 
and abettors of the president in the violation of the stat- 
ute as to making of false entries. (U. S. Sup. Ct. 1895) 
Coffin V. United States, 156 U. S. 432. 

28. Actions^ evidence. — The finding of the jury that 
entries were made with guilty intent is sustained by tes- 
timony of the defendant that they were made by his di- 
rection and that he knew that they were not the transac- 
tions of the day on which they were entered on the books 
of the bank. (JS". Mex. 1894) United States v. Folsom, 38 
Pac. K. 70; 7 Gilder. (N. M.) 532. 

29. Evidence as to the custom of other banks making- 
certain entries will not be admitted as bearing on th& 
intent of the defendant, though his knowledge of such 
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custom and practice may be considered for this purpose. 
(TJ. S. D. 0. 1892) United States v. Graves, 53 F. E. 634 

30. Every overdraft is a loan and is required to be 
listed in tbe report of tbe bank to the comptroller. It is 
no defense in an action for false entries as to such over- 
drafts in a report to allege that such overdrafts, 6ot re- 
ported, Avere arranged for or secured, or that interest was 
to be paid on them, if such false entries were made with 
criminal intent. The understanding of the person making 
such entries is competent evidence bearing on such intent. 
<U. S. 0. 0. 1893) TJnited States v. AUis, 73 F. E. 165. 

31. The gravamen of the offense of making a false 
■entry is that the entry was made with intent to injure, 
defraud and deceive, and the account of the accused, both 
before and after the date of the entry, is admissible as 
bearing on such intent. (U. S. Sup. Ot. 1893) Allis v. 
United States, 155 U. S. 117. 

32. , jurisdiction of courts. — Federal courts have 

exclusive jurisdiction of indictments for making false en- 
tries in the books or reports of national banks. (U. S. C. 
■C. 1893) In re Eno, 54 F. E. 669. 

33. A state court has jurisdiction of a criminal action 
against the teller of a national bank for making false en- 
tries in the books of the bank. (Pa. 1880) Luberg v. Com- 
monwealth, 2 K B. 0. 408; 94 Pa. St. 85. 

34. , nature of action. — An action by a private 

individual against directors of a national bank for mak- 
ing false reports is maintainable as a common-law action 
in the nature of an action of deceit. If it is brought 
under the statute, it must be brought by the receiver. 
(U. S. 0. C. 1896) Gerner v. Thompson, 74 F. E. 125. 

35. , limitations. — Eevised Statutes of the United 

States, section 1024, relating to limitations of actions, ap- 
plies to the action for the offense of making false entries 
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in the books of a national bank, and operates in a terri- 
tory on the trial of such a cause arising under the laws 
of the United States. (N". M. 1894) United States v. Fol- 
som, T Gilder. (K M.) 532; 38 Pao. E, 70. 
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See CapitaI/ Stook, L 



INDICTMENT. 

1 Stjfficienot m General. 

IL Foe Misapplication and Embezzlement op Funds. 
IIL For Making False Entries. 
IV. Miscellaneous. 

See Criminal Law; False Entries. 
I. SuFFioiEU"CT m Geneeal. 

1. An indictment which charges abstraction, misappli- 
cation, and embezzlement, without charging the intent, 
quashed as insufficient. (U. S. 0. 0. 1879) United States 
V. Conant, 2 K B. 0. 148; 9 Cent. L. J. 129; 25 Fed. Gas. 
591. 

2. An indictment for the making of false reports need 
not set out the reports in full if it sufficiently inform the 
court and the accused of the offense and enable him to 
prepare his defense. (U. S. C. 0. 1893) United States v. 
French, 57 F. K. 382. 
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' 3. An allegation that tlie national banking association 
knowingly permitted acts in violation of the statute is 
immaterial. It must be alleged and shown that the di- 
rectors knowingly permitted such violation. (U. S. C. C. 
1889) Trenholm v. Commercial Nat. Bank, 38 F. R. 323. 

II. EoE Misapplication xsd Embezzlement of Funds. 

4. An indictment of an officer of a national bank for 
misappropriation of funds must specify the particulars of 
the appropriation so as to show it to be a criminal mis- 
application. ' (U. S. 0. C. 1893) United States v. Eno, 56 
F. R 218. 

5. It is not essential to such indictment that it contain 
an averment that the act charged was done without the 
knowledge and assent of the directors. Ibid. 

6. The words " wilfully misapply " have no settled 
technical meaning under the statute, and an indictment 
must also contain an averment showing how such mis- 
application was made, and that it was an unlawful one. 
(U. S. Sup. Ct. 1894) Batchelor v. United States, 156 U. S. 
426. 

7. An allegation that the crime was committed when 
the accused was an officer of the bank, coupled with the 
allegation that he wilfully misapplied the funds of the 
bank, by, causing them to be paid out for his own bene- 
fit without the knowledge or consent of the bank, and 
with intent to injure it, implies that the acts charged 
were done by him in his official character. (U. S. Sup. 
Ct. 1888) United States v. North way, 120 U. S. 327; 3 
N. B. C. 199. 

8. In an indictment charging the president of a na- 
tional bank with aiding and abetting the cashier in the 
misapplication of funds, an allegation that both were at 
the time officials of the bank necessarily imputes knowl- 
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edge of the cashier's official capacity to the president. 
Ibid. 

9. It is sufficient in an indictment for wilfully misap- 
plying the funds of a national bank under United States 
Eevised Statutes, section 5209, to charge that such mis- 
application was made, and made for the use, benefit or 
gain of the party charged, or some person other than the 
association, with intent to defraud the bank. (U. S. Sup. 
Ct. 1894) Evans v. United States, 153 U. S. 608. 

10. An indictment, under United States Eevised Stat- 
utes, section 5209, is sufficient which alleges that the ac- 
cused was president of a national bank; that by virtue 
of such office he took into his possession certain bonds, 
which are therein fully described, being the property of 
the bank, and that with the intent to injure and defraud 
it he embezzled such bonds and converted them to his 
own use. (U. S. Sup. Gt. 1891) Claasen v. United States, 
142 U. S. 140. 

11. An indictment is not bad for variance in describ- 
ing a bank as the " National Granite State Bank," when 
the proof disclosed its name to be " The National Granite 
State Bank of Exeter." (U. S. Sup. Ct. 1895)- Putnam 
V. United States, 162 U. S. 687. 

12. An indictment charging the aiding and abetting 
a director of a national bank in misapplying the funds of 
such bank must aver the conversion of such funds by 
such director. (U. S. C. 0. 1886) United States v. War- 
ner, 26 F. K. 616. 

13. The word " fund " is not synonymous with " money," 
and an indictment charging embezzlement of "moneys 
and funds of the amount and value of two thousand dol- 
lars " is demurrable, as not charging the offense with cer- 
tainty. (U. S. D. 0. 1894) United States v. Greve, 65 
F. E. 488. 
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14. QucBve, whether an indictment for embezzlement 
under tTnited States Eevised Statutes, section 5209, should 
not charge the act to be feloniously done. Ibid. 

III. Foe MAmsTG False Enteies. 

15. An indictment against the president of a national 
bank for making a false entry should aver: (1) That the 
accused was president of a national bank doing business 
as such. (2) That, being such president, he made in a 
book, report or statement of such bank a false entry, with 
the description thereof. (3) That he made such entry 
with intent to injure or defraud the association, or to de- 
ceive any agent who should be described, and who had 
been appointed to examine the bank. (4) The time and 
place. (U. S. C. 0. 1883) United States v. Britton, 3 N. 
B.C. 76; 107U. S. 655. 

16. The signs for dollars and cents in the recital of 
alleged false entries in reports are not necessary when 
the entries can be identified sufficiently under the re- 
mainder of the count. (U. S. C. 0. 1892) United States 
V. Potter, 66 F. E. 83. 

17. An allegation that such reports were transmitted 
to the comptroller is unnecessary. Ibid. 

18. Such an indictment must contain an allegation that 
such reports were verified and attested. Ibid. 

19. Allegations of time and place in such an indict- 
ment need only to be made with approximate accuracy, 
and need not be proved as stated. Ibid. 

20. An indictment does not lie against a national bank 
officer for falsely swearing to a report before an officer 
not authorized by the statute to take such an oath. (U. S. 
C. C. 1883) United States v. Curtis, 3 N. B. C. 91; lOT 
U. S. 671. 

21. An allegation that the accused did make a certaia 
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false entry in a certain report covers making a false entry 
in the preparation or in the process of completion of such 
•report. (U. S. C. C. 1893) United States v. French et al., 
67 F. K. 382. 

22. So far as the law is concerned, the preparation, com- 
pletion and transmission of the report are simultaneous, 
and there is no repugnance in not alleging that they oc- 
curred in consecutive order. Ibid. 

23. Several intents may be alleged in one count and 
only a portion of them proved, as may be found conven- 
ient and possible. Ibid. 

24. An allegation in words " being then and there a 
director " does not allege necessarily that he did the act 
in his official capacity. Ibid. 

25. It is sufficient to set out so much of the reports as 
is necessary to inform the accused of the offense charged 
and to enable him to prepare his defense. Ibid. 

26. An indictment is sufficient which charges that a 
false entry was made in a report of the condition of the 
bank to the comptroller, under United States Revised 
Statutes, section 5211, and need not charge that such re- 
port was verified by the accused or attested by the direct- 
ors. (U. S. Sup. Ct. 1894) Cochran v. United States, 157 
U. S. 286. 

27. An indictment charging the making of false entries 
in the books of a national bank by the reception and 
credit of fictitious and fraudulent checks must set forth 
a description of the checks and aver the reasons why they 
are considered thus false and fictitious. (U. S. C. C. A. 
1897) Dow V. United States, 82 F. E. 904; 27 C. C. A. 
140. 

28. An indictment under United States Eevised Stat- 
utes, section 5209, against one for aiding and abetting an 
officer of a national bank in making a false entr}"^ in a 
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report of the association, must charge the intent " to in- 
jure and defraud " or it is insufficient. (U. S. D. 0. 189T) 
United States v. Berry, 85 F. E. 208. 

29. In an indictment of a national bank officer for 
making false entries, where the first count sets up the in- 
corporation of the bank and the fact that the accused 
was its cashier at the different dates charged, it is not 
necessary in subsequent counts to repeat such averments. 
A simple reference to the first count is sufficient. (U. S. 
C. 0. 1898) United States v. Peters, 8T F. E. 984. 

IV. Miscellaneous. 

30. Aiding and abetting. — An indictment charging 
the crime of aiding and abetting a director in a wilful 
misapplication of the funds of a national bank must charge 
such wilful misapplication on the part of the director, and 
state such facts as to show such misapplication existed. 
(U. S. 0. C. 1886) United States v. Warner, 26 F. E. 616. 

31. An indictment for aiding and abetting a president 
of a national bank in the misapplication of its funds and 
making false entries on the books need not set out with 
particularity the very facts which constitute the aiding 
or abetting. These are matters of proof. (U. S. Sup. Ct. 
1894) Coffin V. United States, 156 U. S. 432. 

32. An averment of the actual conversion of the funds 
is necessary to an indictment for aiding and abetting the 
misapplication of the funds, but it is not necessary to aver 
that the aiders or abettors knew that their principal was 
an officer of the bank. Ibid. 

33. An allegation that the officer charged with the of- 
fense was " then and there a director " does not amount 
to an allegation that he did the act in. his "official capacity. 
(U. S. C. 0. 1893) United States v. French, 5Y F. E. 382; 
United States v. Work, 57 F. E. 391. 
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34. Perjury. — An indictment for perjury does not lie- 
against an officer of a national bank on a false oath taken 
before a notary not authorized to take such an oath. 
(U. S. Sup. Ct. 1883) United States v. Curtis, 3 N". B. C. 
91; 107 U.S. 671. 

35. Abstraction of funds. — -An abstraction of the funds 
of a national bank is the taking and withdrawal from the 
possession of the bank the moneys and funds alleged to 
have been so abstracted, and an indictment charging 
that he did wilfully and unlawfully, with intent to injure 
the said bank, and without its knowledge and consent, 
abstract and convert to his use the funds, is sufficient. 
(U. S. Sup. Ot. 1887) United States v. ISTorthway, 3 K B. C. 
199; 120 U. S. 827. 

36. Fraudulent purchase of stock. — ^An indictment 
against the president of a national bank charging a fraud- 
ulent purchase of stock is bad if it does not negative the 
fact that such purchase was necessary to prevent loss on 
a debt previously contracted in good faith. (U. S. Sup. 
Ct. 1883) United States v. Britton, 3 K B. C. 76; 107 
U. S. 655. 

37. Wrongful certification of checks. — An allegation 
in an indictment for the wrongful certification of checks 
using the word " certification " covers everything needed 
to bind the bank, and includes a redelivery by the bank 
of the possession of the check. (U. S. C. C. 1892) United 
States V. Potter, 56 F. R. 83. 

38. In an indictment for illegal certification of checks 
it is sufficient to describe the offense in the terms of the 
statute, find greater particularity is not demanded. Ibid. 

39. An allegation that the amount of the checks was 
" entered to the credit " of the drawer does not allege two 
<iffenses, but only different circumstances, of which the 
whole or any part ipay be proven. Ibid. 

7 
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40. The statute as to illegal certification of checks in- 
tends only to punish the oflEicer whose hand committed 
the offense. Ibid. 

41. The word " certify " imports not only a writing on 
the check, but also the passing of the check from the con- 
trol of the bank, and an allegation that he did certify, "by 
then and there writing and placing upon the check the 
words and figures following," is sufficient without allega- 
tion of delivery. (U. S. Sup. Ct. 1892) Potter v. United 
States, 155 U. S. 438, affirming 56 F. K. 83. 

42. Fraudulent receipt of deposits. — Section 3581, 
Eevised Statutes 1889, establishes two offenses: One that 
any officer there designated receiving a deposit into the 
bank after he had notice of its insolvency, and the other 
for such officer to assent to the reception of such deposit. 
Proof of one wiU not sustain the other. (Mo. 1896) State 
V. WeUs, 134 Mo. 238; 35 S. W. E. 615. 



INJUNCTION. 

See Attachment. 

Action by shareholders enjoined, see Liabulity of Shaeeholdees, 96. 
Against illegal taxation, see Taxation, VIIL 

1. State courts. — State courts cannot grant a prelimi- 
nary injunction restraining a national bank from dispos- 
ing of certain securities. (Mass. 1894) Freeman Manu- 
facturing Co. V. ]Srat. Bank of Eepublic, 160 Mass. 398; 35 
]Sr. E. R 865. 

2. Section 5242, United States Eevised Statutes, re- 
lating to the issuance of injunction against national banks 
by a state court, has not been repealed by the act of 1882 
(22 Stat. 162, 163). Ibid. 
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3. Federal courts. — The power to grant injunctions is 
an inherent power of the United States circuit courts, and 
is not taken away by the provisions of the national bank- 
ing act. (U. S. C. C. A. 1893) Hower v. Weiss Malting 
& Elevator Co., 55 F. E. 356. 

i. Receiver, judgment against banks. — A valid lien 
secured against the property of a national bank before 
the appointment of a receiver has priority over the rights 
of the receiver, and injunction will not issue on his appli- 
cation to restrain the enforcement of such lien. (U. S. 
C. C. 1897) Baker v. Ault, Bankers' Mag., April, 1897, 
p. 574. 

5. Where a claimant has established his claim against an 
insolvent national bank, his remedy is at law against the 
receiver and not in equity or by mandamus. (TJ. S. C. 
0. A. 1897) Denton v. Baker, 79 F. E. 189. 



INSOLYENCT. 

See Dbsolution; Claims; Liquidation; Pbefbrbnce; Receivee. 

Attachment against insolvent banks, see Attachment, 11-15. 
Efifeot on subscription for increase of capital stock, see Capital 

Stock, 23. 
Director's liability in case of, see Bibectobs, II, c. 
Set-off against insolvent banks, see Set-off, IL 
Definition of, see Peepekence, 6. 
Transfer of stock because of, see Transfer of Stock, III. 

1. Proof of. — SufBcient proof of insolvency is made 
by the return of nulla bona on executions issued against 
the bank. (lU. 1875) Wheelock v. Kost, 1 K B. C. 406; 
77 111. 296. 

2, The letter of the comptroller of the currency au- 
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thorizing the receiver of a national bank to begin suit 
against the shareholders is not proof of the insolvency of 
the bank. (TJ. S. C. 0. 18Y6) Bowden v. Morris, 3 Fed. 
Cas. 1031; 1 Hughes, 3T8. 

3. Proceedings on. — An insolvent national bank is to 
be administered under the national bank act, and the in- 
solvency laws do not apply. (U. S. D. C. 1873) In re 
Manufacturers' Nat. Bank, 1 N. B. 0. 192; 6 Biss. (U. S.) 
490. 

4. Actions against insolvent banks. — A national bank 
not being dissolved by the appointment of a receiver, it 
may still be sued though in the hands of such receiver. 
(]Sr. Y. 1874) Bank of Bethel v. Pahquioque Bank, 1 K 
B. C. 77; 81 U. S. (14 Wall.) 383; (K T. 1874) Security 
Nat. Bank v. Nat. Bank of Commonwealth, 1 N. B. C. 
774; 2 Hun (K Y.), 287; 4 Th. & C. 518; (N. Y. 1875) 
Green v. Walkill, 1 N. B. 0. 786; 7 Hun (N. Y.), 63. 

5. The remedy of the creditor of an insolvent national 
bank through the comptroller in the statutory method is 
exclusive, and they cannot proceed in their own names 
directly against the stockholders or the debtors of the 
bank. (U. S. Sup. Ct. 1869) Kennedy v. Gibson, 1 K B. 
0. 17; 75 U. S. (8 WaU.) 498. 



INTEREST. 

See UsuBT. 

Interest on claims, see Claims, I, a. 

Liability of shareholders for, see Liabilitt of Shabeholder, 60. 

Forfeiture of, see Usury, III. 

1. Kate prescribed by slate. — The national banking 
act, as bearing on the taking of interest by national banlis. 
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is to be liberally construed in favor of sucli banks, whieh 
are national favorites, and are in all cases to be allowed 
the same rate as is allowed to individuals by the state 
law. (Tex. 1885) Nat. Bank of Jefferson v. Bruhn & 
Williams, 64 Tex. 5Y1; 53 Am. E. 5T1. 

2. "Where, by statutes of the state, parties are allowed 
to take any rate of interest agreed upon, national bank- 
ing associations in that state may also contract for any 
rate agreed upon by the parties. (Cal. 1882) Hines v. 
Marmolejo, 60 Cal. 229. 

3. Where the state law does not fix the rate of inter- 
est, a national banking association located in that state 
cannot charge more than seven per cent, interest, and if 
excessive interest is charged, the entire interest is for- 
feited. (Cr. S. D. C. 1873) In re Wild, 1 ]^. B. C. 246, 11 
Blatch. (U. S.) 243. 

4. Where a state statute fixes a legal rate of interest, 
but allows the taking of any rate agreed upon, national 
banks may contract for and receive any rate. (Col. 1894) 
Eockwell V. Farmers' Nat. Bank, 4 Colo. App. 564; 36 
Fac. E. 905. 

5. National banks can charge the same rate of interest 
as charged by the state banks as a class, but cannot adopt 
an exceptional rate allowed to one or two state banks. 
(U. S. D. C. 1878) Duncan v. First Nat. Bank of Moimt 
Pleasant, 1 N. B. C. 360; 11 Bank. Mag. 787; 8 Fed. Cas, 
11; 15 Alb. Law J. 330; S. C, 9 Fed. Cas. 91; 6 Wkly. 
Notes Cas. 158; 24 Int. Eev. Deo. 206; (Pa. 1879) Gruber 
V. First Nat. Bank of Clarion, 2 N. B. C. 382; 87 Pa. 
St. 468; 30 Am. E. 378. 

6. State b^nks of issue in Ohio being allowed to reserve 
and charge the same rate of interest as natural persons, 
i. e., eight per cent., national banks are permitted to charge 
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such rates. (Ohio, 1894) La Dow v. Eirst' Nat. Eank, 31 
Ohio St. 234. 

7. Under the national banking act, national banks are 
allowed to charge the rate of interest allowed by the 
state to natural persons generally, and a higher rate if 
state banks of issue are authorized so to charge. (TJ. S. 
Sup. Ct. 1881) Tiffany v. Nat. Bank of Missouri, 1 N. B. 
0. 90 ; 85 U. S. (18 Wall.) 409. See Nat. Bank of Jefferson 
V. Bruhn & "WiUiams, 64 Tex. 571; Nat. Bank v. Johnson, 
3N. B. 0. 25; 104 U. S. 2T1. 

8. Where one rate is fixed for state banks and another 
for natural persons generally, national banks may take 
the higher of the two. The privilege of national banks, as 
is ruled in Tiff amy v. Wat. Bank ofMissov/ri, only extends 
to charge some rate of interest allowed to natural persons 
which is fixed by state law. (U. S. Sup. Ct. 1881) Nat. 
Bank v. Johnson, 3 N. B. 0. 25; 104 U. S. 271. 

9. It is of no importance that the state banks are incor- 
porated under a special act. If the general act gives them 
power to take a certain rate of interest, the national banks 
can charge that rate. (U. S. D. 0. 1868) First Nat. Bank 
V. Tinstman, 2 N. B. 0. 182; 36 Leg. Int. 228 ;'9 Fed. Cas. 
93; (Pa. 1879) Gruber v. First Nat. Bank of Clarion, 2 N. 

B. C. 382; 87 Pa. St. 468; 30 Am. E. 378. 

10. General rate regulates right. — The general rate 
of interest fixed by the state is the measure of the rate to 
be adopted by a national bank doing business therein. 
(Pa. 1879) Gruber v. First Nat. Bank of Clarion, 8 Weekly 
Notes Cases, 113; 2 N. B. C. 382; 87 Pa. St. 468. 

11. A national bank is allowed to charge a rate of in- 
terest in excess of the legal rate where, by the state stat- 
ute, parties are allowed to stipulate in their contract for 
such higher rate. (Ind. 1873) Wiley v. Star buck, 1 N. B. 

C. 436; 44 Ind. 298. 
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12. Where the rate allowed by the state to state banks 
differs from the legal rate, national banks are limited to 
the rate allowed to the state banks. (Ohio, 1872) Shunk 
V. First ISTat. Bank, 1 IST. B. 0. 820; 22 Ohio St. 508; 10 
Am. K. Y62. 

13. There being a rate of interest established by law, a 
national bank may charge such rate, though special con- 
tracts at a different rate are permitted. (Wash. 1893) 
Yakima Nat. Bank v. Knipe, 33 Pao. E. 834; 6 Wash. 
348. 

14. Under Ohio statutes, section 3187, state banks of 
issue can charge eight per cent, interest, and therefore 
national banks may charge the same rate. (Ohio, 1894) 
La Dow V. First JSTat. Bank, 37 N. E. E. 11; 5 Ohio St. 
234. 

15. TJnder a state statute permitting parties to agree 
in writing for the payment of any rate of interest what- 
ever on money due or to become due on any contract, a 
national bank may charge any rate of interest agreed 
upon. (Ariz. 1898) Daggs v. Phoenix ISTat. Bank, 53 Pac. 
E. 201. 

16. Where a law allows the parties to agree as to the 
rate of interest, it " allows " and " fixes " the rate within 
the meaning of the national banking act, and national 
banks may contract and receive any rate of interest 
agreed upon between the parties. (S. D. 1894) Guild v. 
First IsTat. Bank, 4 S. D. 566; 67 K W. E. 499. 

17. State banks of issue. — The state banks referred 
to in section 5197, United States Eevised Statutes, mean 
state banks of issue. There being no showing as to a 
higher rate being allowed to state banks of issue, a na- 
tional bank is restricted to the legal rate. (Pa. 1879) 
First 'Hat. Bank of Clarion v. Gruber, 87 Pa. St. 465; 
2 K B. 0. 395. 
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JURISDICTION OF COURTS. 

L Federal Couets. 

a. In General. 

b. United States Supreme Court. 

c. United States Circuit Court, 

d. United States District Court. 
XL State Courts. 

See Actions; Teansfbe of Stock. 

Actions on bond, see Bonds of OFriCERS, 10, 11. 

Action, criminal, see Criminal Law, 34, 35, 38, 50. 

Action against directors, see Directors, 50. 

For false entries, see False Entries, 33, 33. 

Of actions by receiver, see Receiver, V, b. 

Of action to restrain collection of tax, see Taxation, 204r-309. 

As to actions'for usury, see Usury, VIL 

Removal of causes, see Actions, 30-39. 

Actions by and against " agents," see Agent of Shareholder, & 

For fraudulent receipt of deposits, see Criminal Law, 47. 

I. Federal Couets. 
a. Jn General. 

1. Jurisdiction over all suits, both by and against na- 
tional banks, is vested in the federal courts irrespective 
of the subject-matter, and the joinder of merely nominal or 
formal parties can have no effect whatever to change such 
jurisdiction. (U. S. C. C. 1880) Foss y. First Nat. Bank 
of Denver, 2 N. B. C. 104; 3 F. E. 185. Citing (U. S. Sup. 
Ct. 1824) Osborn v. Bank of United States, 9 Wheat. 
(U. S.) 728. 

2. A national bank is a citizen of the United States 
located in a state and entitled to be sued and sue as a 
citizen of such state. (U. S. C. C. 1881) Orange Nat. Bank 
V. Traver, 1 Sawy. (U. S.) 210; 7 F. K. 146. 

3. The federal courts have jurisdiction of an action be- 
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tween a national bank having its location in one state and 
a citizen of a different state. (U. S. C. 0. 1889) First Nat. 
Bank v. Forest, 40 F. R. 705. 

4. Where the record does not disclose the adverse citi- 
zenship of the parties, the federal court has no jurisdiction 
of an action on a note brought by a national bank. (U. S. 
C. C. A. 1894) Danahy v. Nat. Bank of Denison, 64 F. K 
148. 

5. A national bank, being a corporation organized under 
the act of congress, may sue in the United States courts, 
and the state forums are not obligatory, but only permis- 
sive. (U. S. C. C. 1881) First JSTat. Bank v. Bohne, 8 F. E. 
115. 

6. The fact that an estate of a deceased person is in 
process of being probated does not deprive the federal 
court of jurisdiction to ascertain if there is any debt due 
from said estate by reason of an assessment by the comp- 
troller of the currency on national bank stock. (U. S. C. C. 
1894) Wiokham v. Hull, 60 F. R. 326. 

7. District courts of the United States have no jurisdic- 
tion of an action on a promissory note brought by a na- 
tional bank in a district other than that of its location. 
(U. S. D. C. 1890) Farmers' ISTat. Bank v. McElhinney, 42 
F. R 801. 

8. Power of congress. — Congress has power to abolish 
the jurisdiction of state courts as to suits by and against 
national banks. (U. S. C. C. 1885) E"at. Bank of Jefferson 
V. Fare, 25 F. E. 209. 

b. United States Supreme Oourt. 

9. An action to enjoin the sale of real estate under a 
deed of trust given to secure a promissory note purchased 
by a national bank presents a federal question. (U. S. Sup. 
Ct. 1881) Swope V. Lefflngwell, 105 U. S. 3. 

10. This court has jurisdiction of an action to revicAV 
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a judgment rendered in a state court involving a question 
as to the liability of a national bank arising from an ultra 
'owes act. (U. S. Sup. Ct. 1890) Logan Bank v. Townsend, 
139 TJ. S. 67. 

11. Jiii'isdictional amount. — ^^Two thousand one hun- 
dred and fifty dollars and thirty-eight cents held an in- 
sufiicient amount to give the supreme court jurisdiction 
of an action brought there on a certificate of division. 
(TJ. S. Sup. Ct. 1886) Williamsport ISTat. Bank v. Knapp, 
3 N. B. C. 184; 119 U. S. 357. 

c. United States Oi/rcuit Cowrt. 

12. Unconditional jurisdiction of all suits by and against 
national banks is granted to the circuit court of the dis- 
trict in which such banks are established, and is limited 
to these courts. (U. S. 0. C. 1879) Mitchell v. Walker, 
25 Int. Eev. Dec. 180; 2 N. B. C. 180; (U. S. Sup. Ct. 
1880) County of Wilson v. 'Ea.t. Bank, 103 U. S. 771. 

13. In an action against a national bank in a circuit 
court of the United States, if all parties are citizens of 
the district in vrhich the bank is located and the action 
is not one of those provided for. by United States Eevised 
Statutes, sections 5209 or 5239, such court has no jurisdic- 
tion. (U. S. Sup. Ct. 1890) Whittemore v. Amoskeag Nat. 
Bank, 134 U. S. 527. 

14. The circuit court of the United States has no juris- 
diction of a suit in equity brought by a private person to 
control the comptroller of the currency or the treasurer 
of the United States in respect to bonds deposited with 
the treasurer to secure the redemption of the circulating 
notes of a national bank. (U. S. D. C. 1870) Van Ant- 
werp V. Hurlburd, 1 iST. B. C. 219; 7 Blatchf. (U. S.) 426. 

15. The assets of a national bank are not brought under 
the control or protection of the United States circuit court 
by being taken in custody by a receiver appointed by the 
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comptroller or by being transferred by such receiver to an. 
agent of the shareholders. (U. S. C. C. 1897) Snohomish 
County V. Puget Sound ISTat. Eank, 81 F. E. 518. 

16. The national banting act does not give the United 
States circuit court jurisdiction of a bill in equity against 
& receiver of a national bank if the amount involved is 
less than $2,000. (U. S. C. C. 1897) Smithson v. Hubbell, 
81 F. E. 593. 

17. For the purposes of jurisdiction of the federal courts, 
a national bank is regarded as a citizen, of the state of its 
location, and such bank is not authorized to sue outside 
of the district in which it is located in a circuit court of 
the United States. (U. S. D. C. 1881) St. Louis Ifat. Bank 
V. Allen, 2 McCrary (U. S.), 92; 5 F. E. 551. 

d. United States District Court. 

18. The United States district court has jurisdiction of 
all suits by or against any national banking association 
within the district in which the court is held. (U. S. D. C. 
1880) Fifth ISTat. Bank of Pittsburg v. Pittsburg & Castle 
Shannon E. E. Co., 2 IST. B. C. 190; 1 F. E. 190. 

19. Under Eevised Statutes of the United States, sec- 
tion 563, and act of congress of August 13, 1888, para- 
graph 4, district courts of the United States have no 
jurisdiction of an action brought by a national bank on 
a promissory note in a district other than that of the bank's 
location. (U. S. D. C. 1890) Farmers' ISTat. Bank v. Mc- 
Elhinney, 42 F. E. 801. 

II. State Couets. 

20. Section 5198, United States Eevised Statutes, pro- 
viding as to suits against national banks, is permissive 
and not mandatory, and does not limit the rule that state 
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courts have jurisdiction of civil cases arising uadex the 
laws of the United States, unless exclusive jurisdiction of 
such cases has been vested in the federal courts. (N. T. 
1880) Eobinson v. 'S&t. Bank of Newberne, 2 IST. B. C. 309; 
58 How. Pr. 306; 81 N. T. 385. 

21. State courts have jurisdiction of a question arising 
from a violation of the section of the national bank act 
relating to the taking of usury by a national bank. (Ark. 
18Y9) Pickett v. Merchants' Nat. Bank of Memphis, 2 JS". 
B.C. 209; 32 Ark. 346. 

22. Jurisdiction of actions by and against national banks 
is vested in the state courts, and cannot be taken away 
except by clearest ijitendment. (Y 1. 1876) First 'Na.t. Bank 
V. Hubbard, 1 ¥. B. C. 912; 49 Yt. 1. 

23. Jurisdiction of actions by and against national 
banks is vested in the state courts. (TJ. S. Sup. Ct. 1871) 
Bank of Bethel v. Pahquioque Bank, 1 JST. B. C. 77; 81 
U. S. (14 Wall.) 383; (Md. 1877) Ordway v. Central Nat. 
Bank, 1 N. B. C. 559; 47 Md. 217; 28 Am. Eep. 455; 
(U. S. Sup. Ct. 1874) Claflin v. Houseman, 93 U. 8. 130; 
(Neb. 1887) First Nat. Bank of Tecumseh v. Overman, 3 
N. B. C. 556; 22 Neb. 116. 

24. A national bank should be deemed a citizen of the 
state in which its location and place of business is fixed 
by the law creating it. (Nev. 1874) Davis v. Cooke, 1 
N. B. C. 656; 9 Nev. 134; (N. Y.) Cooke v. State Nat. 
Bank of Boston, 1 N. B. C. 698; 52 N. Y. 96. 

25. The words of restriction in United States Kevised 
Statutes, section 5136, refer to local courts, such as county 
and municipal courts, and not to the supreme court of 
the state. (N. Y. 1883) Talmage v. Third Nat. Bank, 3 
N. B. C. 603; 27 Hun, 61; 91 N. Y. 531. 

26. National banks have power to sue and be sued in 
any court as fully as natural persons, with no distinction 
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as to transitory or local actions. (Cal. 1890) Fresno l^at. 
Bank v. Superior Court, 83 Cal. 491; 24 S. E. IST. 

37. Congress not having deprived the state courts of 
jurisdiction of actions ex contractu brought by a citizen 
of the state against a bank in another state, such courts 
have jurisdiction of such actions. (N. T. 1880) Eobinson 
V. JSTat. Bank of ISTewberne, 2 IST. B. C. 309; 81 JST. T. 385; 
58 How. Pr. 306. 

28. The provisions of section 5198, United States Ee- 
vised Statutes, are permissive and not mandatory, and 
civil cases arising under the laws of the United States 
may be prosecuted and determined in state courts unless 
congress has prohibited the state courts from entertaining 
such an action. Ibid. 

29. ISTational banks are subject to the jurisdiction of 
courts of the state in which they are located, and federal, 
courts have no jurisdiction over them other than such as 
they exercise over the state banks. (Me. 1893) Manu- 
facturers' ISTat. Bank v. Hall, 86 Me. 107. 

30. Actions for penalties. — State courts have no juris- 
diction of actions for penalties under the national bank- 
ing act. (111. 1874) Missouri Eiver Telegraph Co. v. First 
]Srat. Bank of Sioux City, 1 K B. C. 401; 74 111. 217. 

31. Action to cancel mortgage. — The provisions of 
section 5193, United Statfes Eevised Statutes, apply only 
to actions to recover for usurious interest, and an action 
to cancel a mortgage against a national bank may be 
brought in the parish where the bank is located. (U. S. 
C. C. 1876) New Orleans Banking Ass'n v. Adams, 2 K 
B. C. 207; 3 Woods (U. S.), 21. 

32. Actions against directors. — The courts of a state 
have jurisdiction of an action brought by the stockhold- 
ers in their own behalf against the directors of a national 
bank for negligence and misfeasanbe. (N. Y. 1882)Brinck- 
erhoff V. Bostwick, 3 JST. B. C. 591; 88 K Y. 52. 
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33. Power of congress. — Congress has no power under 
the constitution to deprive state courts of jurisdiction 
over national banks. (K T. 1873) Cooke v. State Nat. 
Bank, 1 JS". B. 0. 698; 62 IST. T. 96. 



LEASE. 

Power of bank to make during organization, see Powers, 159. 

1. The receiver of a national bank can take possession 
under a lease if he considers it a valuable asset of the 
bank. If he does not, the lessor has no action against 
him or the bank for his default. (U. S. C. 0. 1888) Fidel- 
ity Safe Deposit & Trust Co. v. Armstrong, 35 F. E. 567. 

2. A national bank may be sued on a lease for arrears 
for rent after the appointment of a receiver. The action 
lies against the bank, and the receiver is not a necessary 
party. (111. 1895) Chemical Nat. Bank v. Hartford De- 
posit Co., 156 ni. 522; 41 K E. E. 225. 



IIABIIITY OF SHAREHOLDERS. 

I. Who Liable. 

a. Owner of Shares. 

b. Pledgee. 
0. Trustee. 

d. Married Woman, Infant. 

e. Survival Against Estate. 

II. Nature and Extent of Liabujtt. 

III. Discharge of Liability. 

IV. Enforcement of Liability. 
v. Actions. 

See Claims; Set-off; Shareholders; Transfer of Stock. 
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Transfer of stock to avoid liability, see Transfer of Stock, IIL 
Compromise of, by receiver, see Receiver, 41. 
Enforcement of, action by receiver, see Receivbr, 65. 
For taxes, see Taxation, II. 

Enforcement of, by agent of shareholders, see Agent of Share- 
holders, 9. 

I. Who Liable. 

a. Owner of Sha/res. 

1. Owner, in general. — The obligation of one whose 
name is entered on the books of a national bank arises 
because of the principle of estoppel, by which he cannot 
deny a relation which he has assumed and on which others 
have acted. (U. S. 0. C. 1897) Stufflebeam v. De Lash- 
mutt, 83 F. E. 449. 

2. A person becoming a stockholder in a national bank 
subjects' himself to the provisions of the national bank act 
as a part of the contract of the bank's charter. (U. S. C. 
C. 1891) Young v. Wempe, 46 F. E. 354. 

3. Held out as owner. — Persons who hold themselves 
out as owners of national bank stock are liable as stock- 
holders thereon whether they do in fact own it or not. 
(U. S. C. C. 1881) Case v. Small, 10 F. E. 722. 

4. Eeal owner. — The real owner of capital stock which 
stands on the books in the name of another is liable 
thereon. (U. S. C. 0. 1879) Davis v. Stephens, 2 W. B. C. 
158; 20 Alb. L. J. 490; 17 Blatohf. (U. S.) 259. 

5. A transfer by way of pledge of national bank stock 
does not deprive the creditors of the right of resorting to 
the true owner. (U. S. C. C. 1898) Baker v. Old Nat. 
Bank, 86 F. E. 1006. 

6. One who acquires stock in a national bank through 
an agent in whose name it stands on the books of the 
bank can be held as a shareholder. (TJ. S. C. C. 1898) 
HubbeU v. Houghton, 86 F. E. 547. 
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7. State bank. — A state bank which had power to 
take national bank stock as security for a loan, but had 
no power to purchase it as an investment, did purchase 
such stock, and had it transferred to itself on the books. 
On the insolvency of the national bank, held, that the 
state bank could not defend in an action to enforce its 
liability, on the ground that the purchase was ultra vires. 
(U. S. 0. 0. A. 1896) Citizens' Nat. Bank of Noblesville 
V. Hawkins, Yl F. E. 369. 

8. Knowledge of ownership, directors. — A director 
of a national bank is presumed to know the law as to the 
ownership of shares, and where shares stand in his name 
he must be charged with them and the liability thereon. 
(U. S. 0. 0. 1884) Brown v. Finn, 34 F. E. 124. 

9. A vice-president and cashier of a national bank al- 
lowing stock to stand in his own name until the bank 
fails cannot repudiate the ownership. (U. S. Sup. Ct. 1891) 
Finn v. Brown, 142 U. S. 56. 

10. Reception of dividends, estoppel. — One in whose 
name shares of stock stand on the books of the bank, and 
who has received dividends, cannot avoid liability thereon 
by returning to the president individually the amount of 
such dividends and denying his ownership of the stock. 
(U. S. Sup. Ct. 1891) Finn v. Brown, 142 U. S. 66. 

11. Old certificate not canceled, overissue. — Stock- 
holders who receive new qertificates which they vote and 
on which they receive dividends are estopped from deny- 
ing that they are stockholders, and it is no defense that 
the old certificates were re-issued and hypothecated. (U. S. 
0. C. A. 1896) Burt v. Bailey, 73 F. E. 693; 19 C. C. A. 
651; 36II. S. A. 676. 

12. Bank as owner, estoppel. — Presumptively the 
stock of a national bank standing on the books in the 
name of another national bank has been legally acquired, 
and the bank is estopped to set up the defense of ultra' 
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vires as a defense to liability thereon. (TJ. S. C. C. A. 
1897) First ISTat. Bank of Concord v. Hawkins, 82 F. R. 301, 

13. The liability of national bank stock arises by force 
of the statute and not from contract. Ibid. 

b. Pledgee. \ 

14. In general. — One who appears on the books of the 
corporation as the owner of the stock is liable as a stock- 
holder for the benefit of the creditors, though he holds it 
only as collateral security. (U. S. Sup. Ct. 1878) ISTat. 
Bank v. Case, 2 N". B. C. 25; 99 U. S. 628; (U. S. C. C. 
1877) Moore v. Jones, 2 IST. B. C. 144; 3 Woods (U. S.), 
53; (U. S. C. C. 1877) Bowdell v. Farmers' & Merchants' 
JSfat. Bank of Baltimore, 2 E". B. 0. 146; 1 Hughes, 307; 
(lovs^a, 1871) Hale v. Walker, 1 IST. B. C. 471; 31 Iowa, 
344; (111. 1875) Wheelock v. Kost, 1 K B. C. 406; 77 111. 
396; (Md. 1876) Magruder v. Colson, 1 N. B. C. 554^; 44 
Md. 349; 22 Am. E. 47; (La. 1895) Succession of Lanaux, 
17 S. E. 200; 47 La. Ann. 643. 

15. Where the stock appears on the books of the bank 
in the name of a " pledgee," such pledgee is not liable as 
a stockholder. (U. S. C. 0. 1893) Pauly v. State Loan & 
Trust Co., 56 F. E. 430; S. C, 165 U. S. 606. 

16. A pledgee of national bank stock cannot be held 
liable thereon except by estoppel. (U. S. 0. 0. 1898) 
Baker v. Old ISTat. Bank, 86 F. E. 1006. 

17. Where a mere pledgee is not registered as the 
owner, he is not chargeable as a stockholder. (U. S. Sup. 
Ct. 1884) Anderson v. Philadelphia Warehouse Co., 3 N. 

B. C. 122; 111 TJ. S. 479. 

18. A pledgee of national bank stock, who does not 
appear on the books of the bank to be the owner of such 
stock, cannot be made liable as a shareholder. (U. S. 0. 

C. 1888) Welles v. Larrabee, 36 F. E. 866. 

8 
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19. Sale toy pledgee on insolvency, — A sale of stock 
held as collateral security upon default on the principal 
debt is not a fraud on the creditors of the bank, though 
made in order to avoid the individual liability thereon. 
(Md. 1896) Magruder v. Colson, 1 N. B. 0. 554; 44 Md. 
349; 22 Am. E. 4Y. 

20. Transfer by pledgee. — A person holding shares of 
stock as collateral, who, in good faith, transfers them on 
the books to another to be held by him as security, is not 
liable as a shareholder under section 5151, United States 
Eevised Statutes. (TJ. S. 0. C. A. 1897) JSTat. Bank of Hew 
York V. Harmon, T9 F. E. 891. 

21. Pledge^ proof of. — A certificate of stock in a na- 
tional bank, absolute in form, may be shown by evidence 
ali/imde to have been taken and held as collateral secu- 
rity. (U. S. C. C. A. 1898) Williams v. American Nat. 
Bank, 85 F. E. 3T6; 29 C. 0. A. 203; 56 U./S. A. 316. 

c. Trustee. 

23. The meaning of "trustee," under United States 
Eevised Statutes, section 5152, is not restricted to a trustee 
receiving his ofiice in any particular way. (U. S. C. C. 
1898) Lucas v. Coe, 86 F. E. 9Y2. 

23. Must so appear on the books. — Existence of the 
trust must appear upon the evidence of ownership, *. e., 
on the books of the bank. (U. S. D. C. 181T) Bams v. 
Essex Baptist Society, 2 N. B. C. 110; 44 Conn. 582. 

24. Where a religious society purchased, with a he- 
quest, shares of stock in a national bank and appeared on 
the books to be the owner, it was held liable. Ibid. 

25. The person who knowingly permits his name to he 
entered on the books of a national bank as a stockholder 
cannot be permitted as against creditors to deny owner- 
ship of stock therein. Lewis v. Switz, T4 F. E. 381. 
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26. One who appears on the books of the bank as a 
■•'trustee" and holds the stock as security for a debt is 
not liable thereon as a shareholder. (U. S. C. C. 1888) 
Welles V. Larrabee, 36 F. E. 866. 

27. Trusteeship admitted. — "Where it is admitted that 
the person appearing on the books of the bank as the 
owner of stock is not the owner, he is not ■ liable as a 
shareholder. (U. S. C. C. 1893) Yardley v. Wilgus, 56 
F. E. 965. 

28. Purchase for another. — A purchase of national 
bank stock for another, but made under no obligation to 
sell or convey to him, and made with the buyer's own 
money, does not create a trusteeship as to such stock 
within United States Eevised Statutes (sec. 5152). (U. S. 
C. C. 1895) Horton v. Mercer, Tl F. E. 153. 

29. United States Eevised Statutes (sec. 5152) protects 
persons holding stock in a representative capacity from 
any personal liability and holds only the funds in their 
hands liable. (U. S. D. 0. 1884) Irons v. Manufacturers' 
ISTat. Bank, 21 F. E. 197. 

d. Married Women, Infants. 

30. Coverture, effect.^ — The coverture of a married 
woman does not exempt her from liability on shares of 
stock held in heri name. (U. S. Sup. Ct. 1883) Keyser v. 
Hitz, 133 U. S. 138; (U. S. C. C. 1883) Anderson v. Line, 
14 F. E. 405. 

31. A married woman is liable as a national bank stock- 
holder, though she cannot contract for the payment of 
money, if, by the laws of the state, she can hold the stock 
in her own name. (U. S. C. C. 1887) Witters v. Sowles, 
32 F. E. 767; S. C, 35 F. E. 640; (U. S. C. 0. 1891) In 
re First Nat. Bank of St. Albans, 49 F. E. 120. 

32. The liability is a statutory one, resting upon all 
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capable of owning the stock, and therefore devolves on a 
feme covert as such, she being capable of such ownership. 
(U. S. Sup. Ct. 1883) Keyser v. Hitz, 133 U. S. 138. 

33. Where a conversion of the bank had taken place 
without the knowledge of the stockholder, she would 
not be held liable; but where the stockholder, a married 
woman, received dividends with full knowledge, she was 
held bound. Ibid. 

34. Arkansas. — Under section 4194, Statutes of Ar- 
kansas, 1874, a married woman might lawfully hold shares 
of stock in national banks and was therefore liable thereon. 
(U. S. Sup. Ct. 1888) Bundy v. Cooke, 3 N.'B. C. 316; 128 
U. S. 185. 

35. North Carolina. — There is no law in North Caro- 
lina exempting a married woman from liability on na- 
tional bank stock, the title to which she can take, and 
she is therefore liable under the national banking act on 
the same. (U. S. C. C. 1894) Kobinson v, Turrentine, 59 
F. E. 654. 

36. Infant. — The holder of stock for an infant is lia- 
ble on same for an assessment made before the infant 
came of age, since such infant could not bind himself as a 
stockholder. (U. S. C. C. 1896) Foster v. Chase, Y5 F. E. 
797. 

37. The ratification of an infant of such holding when 
he comes of age is of no effect, since the liability accrued 
at the time of the assessment. Ibid. , 

6. Sicrvwal of LidbiUty. 

38. Personal representatives. — The obligation of a 
stockholder survives as against his personal representa- 
tives. (U. S. Sup. Ct. 1887) Eichmond v. Irons, 3 N. B. C. 
211; 121 U. S. 27. 

39. The estate of a deceased owner of national bank 
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shares is liable for an assessment on the same levied 
against the executors. (U. S. C. C. 1894) Wickham v. Hull, 
60 F. K. 326. 

40. The administrator simply holds the stock of a de- 
ceased stockholder m cmtre d/roit as the dispenser of the 
goods of the dead, and the estate is liable thereon. (U. S. 
C. C. 1877) Davis v. Weed, 2 K B. 0. 115; 4A Conn. 569. 

41. The completion of administration prior to the de- 
mand on such liability is no defense to such an action. 
Ibid. 

42. The individual liability of a stockholder in a na- 
tional bank does not become a lien on his estate nor a pre- 
ferred claim against such estate upon his decease so that 
it must be paid first to the exclusion of other creditors. 
(Wyo. 1897) In re Beard's Estate, 50 Pac. E. 226. 

43. A judgment rendered against the administrator of 
a deceased owner of national bank stock, who holds the 
legal title, cannot be satisfied out of the general estate, 
but must be made out of those for whose benefit the stock 
was held. (TJ. S. 0. 0. A. 1895) Blackmore v. "Woodward, 
71 F. E. 321. 

44. An executrix who has settled up the estate of a de- 
ceased shareholder in a national bank, but has not trans- 
ferred the stock held by the deceased in such bank, is 
liable thereon as such executrix on the failure of the bank. 
(U. S. C. C. 1898) Baker v. Beach, 85 F. E. 836. 

45. The executor and sole devisee of the estate of a de- 
ceased stockholder in a national bank does not acquire 
title to such stock by reason of having paid all the debts 
of the deceased. The estate is still liable on such stock 
for an assessment levied by the comptroller. (U. S. C. C. 
1898) Tourtelou v. Finke, 87 F. E. 840. 

46. The liability of a shareholder in a national bank 
continues after his death, whether the bank was insolvent 
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at the time of his death or did not become so until after- 
wards. (Minn. 189T) Dent v. Matteson, T3 N. W. E. 416; 
(U. S. 0. C. 1897) Zimmerman v. Carpenter, 84 F. K. 747. 

47. The liability of a shareholder in a national bank is 
a contingent liability, and the fact that such liability does 
not become absolute until after the period for filing claims 
against the estate of a deceased shareholder has elapsed 
will not prevent his estate or the distributees thereof being 
held therefor. Ibid. 

II. Nature and Extent of Liability, 

48. An assessment levied by the comptroller of the 
currency under United States Kevised Statutes, section 
5205, imposes a liability simply on the stock and not a 
personal liability on the shareholder. (U. S. 0. 0. A. 1898) 
Hulitt V. Bell, 85 F. K. 98. 

49. The liability of a national bank shareholder is a 
statutory liability for the benefit of the bank creditor^, 
and is not affected by the action of the bank or the share- 
holders. (U. S. 0. C. A. 189&) Scott V. Latimer, 89 F. E. 
843. 

50. All liabilities equally and ratably.— The stock- 
holders in national banks are liable to be assessed for all 
debts existing while they hold the stock, equally and rata- 
bly to the full amount of their statutory liability. (IJ. S. 
C. C. 1891) Young v. Wempe, 46 F. E. 354. 

51. The individual liability of shareholders extends to 
all contracts, debts and engagements of the bank, and not 
merely to its " debts " alone. (U. S. C. C. 1876) Stanton 
V. Wilkeson, 2 K B. 0. 162; 8 Ben. (U. S.) 357. 

52. Debts contracted in usual course of business.— 
A stockholder's individual liability applies only to such 
contracts, debts and engagements of the bank as have 
been duly contracted in the ordinary course of business, 
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and does not apply to contracts or debts arising after 
liquidation. (U. S. Sup. Ct. 1887, 1889) Eichmond v. 
Irons, 3 K B. 0. 211; 121 U. S. 27; Schrader v. Manu- 
facturers' ]S"at. Bank, 133 TJ. S. 67. 

53. Liability, several. — The liability of a stockholder 
is a several liability, not joint, and is fixed by his taking 
stock in the association. (TJ. S. Sup. Ct. 1869) Bailey v. 
Sawyer, 1 IS. B. C. 356; 4 Dill. (U. S.) 463; (U. S. D. C. 
1877) Kennedy v. Gibson, 1 IST. B. 0. 17; 75 U. S. (8 Wail.) 
498. , 

54. Principal, not surety. — The liability of sharehold- 
ers in national banks arising by virtue of such stock is 
that of a principal debtor and not a suretjr, and does not 
arise on a promise to pay the debt or liability of ^another. 
(U. S. C. C. 1881) Hobart v. Johnson, 8 F. K. 493. 

55. To amount of stock. — A shareholder in a national 
bank is liable to sufch an amount not exceeding the par 
value of his stock as will bear the same proportion to the 
whole deficit as his stock bears to the whole capital stock 
estimated at par. (U. S. Sup. Ct. 1880) United States v. 
Knox, 3 N. B. C. 1; 102 U. S. 422. 

56. This rule applies alike to solvent and insolvent 
stockholders, and the solvent stockholders cannot be made 
to bear more than their share because of the default of 
the others. Ibid. 

57. The liability of a national bank shareholder is a 
contract liability to the amount of the par value of the 
stock in addition to the cost thereof. (U. S. D. C. 1884) 
Irons V. Manufacturers' Nat. Bank, 21 F. E. 197. 

58. Stock, par value. — The liability of the stockhold- 
ers of a national bank is not a joint liability, but is sev- 
eral, and is limited to the par value of the stock held by 
each. (U. S. Sup. Ct. 1869) Kennedy v. Gibson, 1 N. B. C. 
17; 75 U. S. (8 Wall.) 498. 
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59. Shareholders of a national bank are individually- 
liable for the debts of the corporation to the amount of 
their stock, estimated at its par value, in addition to the 
amount invested in such stock, and a receiver appointed 
by the comptroller of the currency is authorized under 
the direction of the comptroller to enforce such liabihty 
and collect the amount due, which constitutes a trust fund 
for the benefit of the bank's creditors. (Ohio, 1893) King 
V. Armstrong, 50 Ohio St. 222; 34 N. E. E. 163. 

60. For interest. — A creditor of an insolvent national 
bank may recover interest on his claim of the sharehold- 
ers. (U. S. Sup. Ct. 188Y) Kichmond v. Irons, 3 K B. C. 
211; 121 U. S. 27. 

61. Assessment^ interest on. — The shareholders are 
liable for interest on the assessment from the date of its 
order by the comptroller. (U. S. Sup. Ct. 1876) Casey v. 
Galli, 1 N. B. C. 142; 94 U. S. 673; (U. S. Sup. Ct. 1883) 
Bowden v. Johnson, 3 IST. B. C. 55; io7 U. S. 251. 

62. An assessment by the comptroller upon a share- 
holder in a national bank which is payable thirty days 
from the date on which it is made draws interest from the 
expiration of the thirty days. (N'eb. 1898) Davis Estate 
V. Watkins (Neb.), 76 N. W. R. 575; 15 B. L. J. 655. Dis- 
tinguishing Casey v. Galli, 94 U. S. 673; Bowden v. John- 
son, 107 U. S. 251. 

63. Expenses of receivership. — Where a receiver has 
been appointed on a bill filed by the creditors, the share- 
holders cannot be charged with the expenses of such receiv- 
ership, but they must be paid by such creditors. (TJ. S. Sup. 
Ct. 1887) Eichmond v. Irons, 3 IST. B. C. 211; 121 TJ. S. 27. 

64. Assessment to restore impaired capital.— It is 
essential to the validity of an assessment to restore the 
impaired capital that it be made by the shareholders and 
not by the directors. (U. S. C. C. 1898) Hulitt v. Bell, 85 
E. E. 98. 
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65. An assessment to restore tlie impaired capital of a 
national bank can be enforced only against tbe stock of 
the shareholder, and not against the shareholder person- 
ally. Ibid. 

66. Ownership induced by fraud. — One who is in- 
duced by fraud to become the holder of national bank 
stock, but who disaffirms the transfer immediately on the 
discovery of such fraud, cannot be held liable on the in- 
solvency of the bank except as to the creditors who be- 
came such after his name was entered on the stock-books 
of the bank. (U. S. 0. 0. 1897} Stufflebeam v. De Lash- 
mutt, 83 F. E. M9. 

i 

III. DiSOHAEGK OF LIABILITY. 

67. Discharge in bankruptcy. — A discharge in bank- 
ruptcy relieves a shareholder of a national bank of his 
statutory liability on his stock when at the time of such 
discharge his liability was not contingent, but fixed and 
capable of proof, and was not proven. (U. S. C. C. 1886) 
Irons V. Manufacturers' JSTat. Bank, 2Y F. E. 591. 

68. Surrender and transfer of stock.— The liability 
of a stockholder in a national bank ceases upon the sur- 
render of the certificates to the bank, and the delivery to 
the president of a power of attorney to effect a transfer. 
(U. S. Sup. Ct. 1886) Whitney v. Butler, 3 IST. B. 0. Ill; 118 
U. B. 665. 

69. Application of assessments for impaired capital. 
An assessment levied upon the stock by the stockholders 
themselves to restore impaired capital is not an assess- 
ment contemplated under section 5151, United States Ee- 
vised Statutes, to discharge the individual liability of 
shareholders. (U. S. Sup. Ct. 1886) Delano v. Butler, 3 
ISr. B. C. 163; 118U. 8.634 
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70. Reimbursement. — "Where a shareholder of a na- 
tional bank fails to pay an assessment on his shares levied 
by the comptroller, a honafide purchaser of such shares is 
not entitled to receive from the comptroller a portion of 
the remaining "assets distributed by him until the share- 
holders who did pay the assessment are first reimbursed. 
(S. C. 1893) Kichardson v. Wallace, 39 S. C. 216; 17 S. E. 
E. 725. 

71. Defense. — In an action to enforce the liability of 
a, national bank shareholder, the defense that he was in- 
duced to become such by the fraud of the bank is not per- 
missible. (U. S. C. C. 1898) Scott V. Latimer, 89 F. E. 843. 

72. A shareholder in a national bank, though induced 
to become such by the fraud of the bank, cannot rid him- 
self of liability as such because of prior irregularities in 
the organization of the bank, he having held himself out 
as a stockholder therein. (IT. S. 0. 0. 1898) "Wallace v. 
Hood, 89 F. E. 11. 

73. In an action by the receiver of a national bank to 
recover an assessment, a counter-claim is not permitted 
for the recovery of money paid by the defendant for shares 
of stock. (U. 'S. 0. 0. 1898) "Wallace v. Hood, 89 F. E. 
11 ; citing Sheafe v. Latimer, 79 F. E. 921. 

IV. Enfoecement of Liability. 

74. In generaL — The national banking act, United 
States Eevised Statutes, sections 5151, 5239, providing for 
the collection of the bank's assets and the enforcement of 
the liability of the stockholders, is not exclusive, but the 
stockholders are liable to be dealt with under the general 
principles of law and equity. (U. S. C. C. A. 1895) Hayden 
V. Thompson, 71 F. E. 60; 17 0. 0. A. 552; 36 U. S. A. 861. 

75. Decision of coniptfoller, necessity. — The comp- 
troller is to decide as to the necessity of instituting ac- 
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tioas against the stockholders, and his determination is 
■conclusive. (U. S. Sup. Ct. 1869) Kennedy v. Gibson, 1 
]Sr. B. C. 17; 75 U. S. (8 Wall.) 498; (U. S. D. 0. 1877) 
Strong V. South worth, 2 IST. B. C. 172; 8 Ben. (U. S.) 331; 
(U. S. Sup. Ct. 1876) Casey v. Galli, 1 K B. C. 142; 94 
U. S. 673, 680; (TJ. S. D. C. 1877) Bailey v. Sawyer, 1 N. 

B. C. 356; 4 Dillon (U. S.), 463. 

76. The amount to be paid by the stockholders under 
the proceedings to enforce their personal liability rests 
in the discretion of the comptroller and his order is final. 
(U. S. Sup. Ct. 1876) Casey v. Galli, 1 K B. 0. 142; 94 U. S. 
673, 680; (U. S. D. C. 1877) Germania Nat. Bank v. Case, 
2 K B. C. 25; 99 U. S. 628; (U. S. Sup. Ct. 1869) Kennedy 
V. Gibson, 1 N. B. C. 17; 75 U S. (8 Wall.) 498 ; (U. S. D. 

C. 1877) Bailey v. Sawyer, 1 ]Sr. B. C. 356; 4 Dillon (U. S.), • 
463. 

77. A letter from the comptroller which directs the 
receiver to institute legal proceedings to enforce against 
every stockholder of the bank his or her personal lia- 
bility is sufficient evidence of the decision of the comp- 
troller. (U. S. Sup. Ct. 1883) Bowden v. Johnson, 3 N. B. 
C. 55; 107 U. S. 251. 

78. Second assessment. — The comptroller cannot order 
a new assessment to make up a deficit caused by the 
failure of some of the insolvent stockholders to pay their 
assessment. (U. S. Sup. Ct. 1880) United States v. Knox, 
3N. B. C. 1; 102 U. S. 422. 

79. Excessive assessment. — One in whose name stock 
of a national bank stood cannot, after voluntarily paying 
an assessment thereon, object that he did not own such 
stock or that the assessment was excessive. (Cal. 1894) 
Holt V. Thomas, 105 Cal. 273; 38 Pac. E. 891. 

80. Mortgage to creditor, priority. — A voluntary se- 
curity given for the individual liability of a stockholder 
is enforceable only on behalf of all the creditors and may 
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be enforced by any creditor for all, and a mortgage to 
one creditor is void as against tbe judgment of the receiver 
for all. (TJ. S. C. C. 1888) Gatch v. Eincli, 34 F. K. 666. 

81. Recovery of assessment paid. — The comptroller 
and the treasurer of the United States are not necessarily 
to be joined in an action to recover an assessment paid to 
the receiver of a national bank. (U. S. C. 0. 1897) Brown 
V. Tillinghast, 84 F. E. 71. 

V. Actions. 

82. At law. — A suit at law is the proper proceeding 
to enforce an assessment against national bank stock- 
holders. (U. S. D. 0. 1877) Eailey v. Sawyer, 1 'N. B. 0. 
356; 4 Dillon (U. S.), 463. 

83. There is no necessity for invoking the aid of a 
court in chancery, since the recovery against each stock- 
holder is fixed and regulated by the number of shares 
of stock owned by each. Ibid. 

84. Where the whole amount of the personal liability 
of the stockholders is to be enforced, the action must be 
at law. (U. S. Sup. Ct. 1869) Kennedy v. Gibson, 1 N. B. 
C. 17; 75 TJ. S. (8 Wall.) 498; (U. S. Sup. Ct. 1876) Casey 
V. Galli, 1 N. B. C. 142; 94 U. S. 673. 

85. In equity. — A court of equity is' the proper court 
in which to enforce a national bank shareholder's liabil- 
ity, where the amount of such liability is not fixed, but 
can only be found through a computation of the bank's 
capital stock, assets and liabilities. (U. S. Sup. Ct. 1878) 
Mills V. Scott, 99 U. S. 25. 

86. An action of debt is the proper one, where such lia- 
bility is a fixed and certain one, or can be ascertained 
from fixed data by computation. Ibid. 

87. Estate in process of probate. — An action maybe 
maintained in a federal court to establish the liability of 
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a deceased stockholder of an insolvent national bank, 
though the assets of his estate are in course of adminis- 
tration in the state courts. (U. S. 0. 0. 1898) Zimmer- 
man V. Carpenter, 84 F. E. 747. 

88. Pleading and practice. — AU the stockholders who 
can be reached by the process of the court may be joined, 
and it is no objection if there are others without its juris- 
diction who cannot be made co-defendants. (U. S. Sup. 
Ct. 1879) Kennedy v. Gibson, 1 N. B. C. 17; 75 U. S. 
(8 Wall.) 498; (U. S. Sup. Ct. 1879) Case v. Bank, 2 N. B. 
C. 47; 100 U. S. 446. 

89. ISTational bank stockholders cannot defend in an 
action to enforce their liability on the ground that private 
counsel had been employed therein instead of the United 
States district attorney. Ibid. 

90. Incorporation, estoppel, — A stockholder appear- 
ing as such on the books of the bank cannot, in an action 
to enforce an assessment against him, deny the legal ex- 
istence of the corporation. (U. S. Sup. Ct. 1876) Casey 
V. Galli, 1 ]Sr. B. C. 142; 94 U. S. 673. 

91. Comptroller's action, averment of. — A bill filed 
by the receiver to enforce the personal: liability of the 
stockholders is demurrable if it does not contain an aver- 
ment of a precedent action by the comptroller. (TJ. S. 
Sup. Ct. 1869) Kennedy v. Gibson, 1 N. B. C. 17; 75 U. S. 
(8 Wall.) 498. 

92. Where the receiver files the bill it is not necessary 
to make either the creditor or the association parties. 
Ibid. 

93. Creditor's bill, election of remedies. — An action 
by a receiver appointed by the comptroller of the cur- 
rency against a shareholder in a national bank to enforce 
his liability cannot be maintained where, before the ap- 
pointment of such receiver, a creditor's bill was filed 
against such bank, to which bill such shareholder was a 
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party, since the liability of such shareholder could be 
completely enforced in the first action. (TJ. S. 0. C. 1882) 
Harvey v. Lord, 10 F. E. 236; 11 Eiss. (U. S.) 44. 

94. Parties. — A depositor in an insolvent national 
bank, bringing an action against the shareholders to re- 
cover his deposit, need not join shareholders who have 
transferred their stock in an unauthorized manner. Such 
transfer having been acquiesced in by the bank, the re- 
maining shareholders cannot object. (111. 1895) Wads- 
worth V. Hocking, 61 111. App. 156. 

95. The holder of the legal title of national bank stock 
and not the holder of the beneficial title is the proper 
party in an action by a creditor against the shareholders. 
Ibid. 

96. Enjoining action by shareholders. — A shareholder 
in a national bank who subscribes and pays for an increase 
of the stock of such bank, votes for and pays an assess- 
ment on both the old and new stock, cannot enjoin an 
action by the receiver to enforce his individual liability 
on the ground that the increase was illegal, and that the 
voluntary assessment ha^ang been paid he was relieved 
from any further liability. (U. S. C. C. 1885) Morrison 
V. Price, 23 F. E. 217. 

97. A voluntary assessment paid in by the sharehold- 
ers cannot relieve such shareholders of their individual 
liability under United States Eevised Statutes, section 
6151. Ibid. 

98. Limitation of action. — The state statute of limit- 
ations, in the absence of any special provision by con- 
gress, applies to a suit brought by a receiver against a 
stockholder to recover an assessment in the United States 
courts. (U. S. 0. C. 1890) Eutler v. Poole, 44 F. E. 586; 
(U. S. C. C. 1879) Price v. Yates, 2 IST. B. C. 204; 19 A. L. 
J. 295; 19 Fed. Gas. 1322. 
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LIQUIDATION. 

See Agent of Shaeeholdebs; Dissolution; Insolvency; Ee- 

CEIVEE. 

Transfer after, preference by, see Preference, 10. 
Authority of president after, see President, 13-15. 

1. Power to liquidate. — Two- thirds of the stock of a 
national bank may vote such bank into liquidation, though 
such action may be contrary to the wishes and against 
the interests of the holders of the minority of the stock. 
(Kan. 1893) Watkins v. Nat. Bank of Lawrence, 32 Pac. K. 
914; 51 Kan. 254. 

2. Elfect. — A national bank may still be garnished 
after it has gone into dissolution. (Ala. 1894) Birming- 
ham ]Srat. Bank v. Mayor, 16 S. E. 526; 104 Ala. 634. 

3. A national bank continues as an equity capable of 
suing and being sued after it has voted to go into liquida- 
tion. (Md. 1877) Ordway v. Central Nat. Bank of Balti- 
more, 1 N. B. C. 55^; 47 Md. 217; 28 Am. K. 455. 

i. A national bank is not dissolved by a two-thirds 
vote of the shareholders to go into liquidation. "While it 
may not go on with the banking business, yet it still has 
power to collect its assets and close its affairs. (Minn. 
1889) Merchants' Nat. Bank v. Gaslin, 41 Minn. 552; 43 
N. W. K. 483. 

5. A national bank continues after liquidation to be in 
existence for the purpose of being sued to settle dispxited 
liabilities. (U. S. Sup. Ct. 1881) Central Nat. Bank of 
Baltimore v. Connecticut Mutual Life Ins. Co., 3 N. B. C. 
20; 104 U. S. 54. 

6. A national bank in process of liquidation may by 
its agent maintain suit on notes held by the bank. (Tex.. 
1898) Norwood v. Interstate Nat. Bank, 48 g. W. E. 3. 
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7. , officers' authority. — After liquidation the 

ofl&cers of a national bank have no authority to transact 
any business for the bank except what is implied in the 
duty of liquidation. (U. S. Sup. Ct. 1887) Eichmond v. 
Irons, 3 N. B. 0. 211; 121 U. S. 27. 

8. Action by creditor, jurisdiction. — Under the nar 
tional bank act a court of equity has jurisdiction of an 
action brought by one creditor on behalf of all to enforce 
the liability of the shareholders and carry out the liqui- 
dation proceedings. Ibid. 

9. Trustee, action by bank. — The appointment of 
trustees to close up the affairs of the bank, in whom the 
title to the assets does not vest and who are only agents 
of the corporation, does not affect the rights of a national 
bank to maintain suits on its choses in action. (Minn. 
1889) Merchants' Nat. Bank v. Gaslin, 41 Minn. 552; 43 N. 
W. E. 483. 

10. , purchase of assets by. — A trustee of a na- 
tional bank in liquidation may purchase at a public sale 
by the trustee the assets of the bank, where he is also a 
stockholder, and the sale is made on notice to all the stock- 
holders and the bank is solvent. (Tex. 1898) Cage v. 
Shepard, 46S. W. E.839. 

11. Payment of creditors during. — Creditors of a na- 
tional bank in process of liquidation may be paid in bills 
receivable and other assets of the bank, which may be 
transferred by the president or cashier by indorsement 
or otherwise. (U. S. Sup. Ct. 1889) Schrader v. Manufact- 
urers' ]Srat. Bank, 133 U. S. 67. 

12. Judgment. — A judgment rendered against a na- 
tional bank after it has gone into voluntary liquidation 
and has been dissolved is absolutely void. (Kan. 1895) 
Hodgson V. McKinstry, 42 Pac. E. 929; 3 Kan. App. 412. 
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13. A judgment against a national bank after it had 
gone into voluntary liquidation is valid. (Tex. 1898) Cage 
V. Shepard, 46 S. W. E. 839. 
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See PowEKS, VIL 

Pledge of its own stock by bank as security, see Capital Stock, 44, 

45, 46. 
Liability of director for excessive, see Dibbotok, 38-37. 
Cashier's liability for excessive, see Cashier, 30. 
Loan by officers, power of, see Ofpicees, 3, 4, 13. 
Entry of, in report, see Report, 3. 

1. Power of bank. — The provision of the national 
banking act as to loans in excess of ten per cent, of the 
capital stock of such bank is directory only and not pro- 
hibitory, and is not to be construed as a limitation on the 
bank's authority. (Colo. 1872) Union Gold Mining Co. 
V. E. M. Nat. Bank, 1 Colo. 531. 

2. Excessive loans, recovery of. — A borrower from 
a national bank of more than one-tenth of the capital 
stock of such bank cannot defend the payment of the 
debt on that ground. But the bank can recover though 
its franchises may be liable to forfeiture. (U. S. Sup. 
Ct. ISYY) Union Gold Mining Co. v. Eocky Mountain Eat. 
Bank, 96 U. S. 640; (Pa. 18Y4) O'Hare v. Second ]S"at. 
Bank of Titusville, 17 Pa. St. 96; (U. S. C. 0. 1869) Shoe- 
maker V. The JSTat. Mechanics' Bank, 1 N. B. C. 169 ; 2 
Abb. (U. S.) 416; 1 Hughes, 101; (U. S. C. C. 1869) Stew- 
art V. Nat. Union Bank of Maryland, 1 N". B. C. 1Y5; 2 
Abb. (U. S.) 424. 

3. A national bank may recover of the borrower a loan 
made in excess of one-tenth of its capital stock, though 

9 
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such loan be in violation of United States Eevised Stat- 
utes, section 5200. (Mass. 1888) Corcoran v. Batchelder, 
3 N. B. 0. 491; MY Mass. 541. 

4. A loan by a national bank in violation of United 
States Kevised Statutes, section 5200, is not void as be- 
tween the parties and the bank can recover same. (U. 8. 
C. C. 1887) Wyman v. City Nat. Bank, 29 F. K. T34. 

5. A note is not illegal because at the time it was dis- 
counted by a national bank the maker was indebted to 
such bank in more than ten per cent, of the capital stock, 
and the bank may recover thereon. (Pa. 18Y4) O'Hare 
v. Second Nat. Bank of Titusville, 77 Pa. St. 96. 

6. The loan of a national bank to an individual of an 
amount exceeding one-tenth of the capital stock is valid 
and can be enforced, though it be in violation of the na- 
tional banking act. (U. S. Sup. Ct. 1877) Duncomb v. 
]Sr. T. & N. E. K., 84 N. Y. 190. Following Union Gold 
Mining Co. v. Nat. Bank, 96 U. S. 640. 

7. An excessive loan by a national bank is not void, 
but may be collected by the bank, which is subject to a 
forfeiture of its charter and whose officers may be per- 
sonally liable. (U. S. 0. C. 1869) Stewart v. Nat. Union 
Bank of Maryland, 1 N. B. C. 175; 2 Abb. (U. S.) 424. 

8. The excess over the legal limit on a loan made by a 
national bank may be recovered by the bank. (Mass. 
1888) Corcoran v. Batchelder, 3 N. B. C. 491; 147 Mass. 
541. 

9. The government alone can object. — A loan made 
by a national bank in excess of the limit prescribed by 
United States Eevised Statutes, section 5200, is not void, 
and the penalty therein prescribed can be enforced only 
at the instance of the government. (Oreg. 1891) Nat. 
Bank v. Scott, 20 Oreg. 421: 26 Pao. E. 216; (Ohio, 1863) 
Vining v. Bricker, 14 Ohio St. 331. 
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10. The borrower of a loan made upon the capital stock 
of a national bank in violation of section 5201, United 
States Eevised Statutes, cannot defend on account of such 
violation, there being no penalty imposed by the bank- 
ing act therefor. (K Y. 1891) "Walden Nat. Bank v. 
Birch et al., 130 N. T. 221; 29 N. E. E. 126. 

11. Debtor, defense by.— The debtor of a national 
bank cannot defend in an action against him on his debt 
that the loan exceeded one-tenth of the capital stock. 
(U. S. Sup.- Ct. 1877) "Union Gold Mining Co. v. Nat. 
Bank, 96 U. S. 640. 

12. An accommodation maker of a promissory note 
cannot escape payment on such note on the ground that 
the other makers of the note were indebted to such bank 
in excess of ten per cent, of the capital stock of such bank. 
(U. S. C. C. 1887) Wyman v. Citizens' Nat. Bank of Fari- 
bault, 29 F. E. 734. 

13. Neither the debtor of a national bank nor a judg- 
ment creditor of his can object that the loan of such bank 
to such debtor exceeds the limit prescribed by the national 
banking act. (Pa. 1895) McCartney v. Kipp, 171 Pa.' St. 
644; 33 Atl. E. 233. 

14. A loan made in violation of the national banking 
act is not void, since the debtor cannot complain. So held 
where a loan was made on mortgage security for more 
than one-tenth of the capital. (Neb. 1895) Smith v. First 
Nat. Bank of Chadron, 45 Neb. 444; 63 N. W. E. 796. 

15. Renewal. — Where the borrower pays his loan down 
to an amount within the legal amount, he cannot defend 
in an action on the last renewal on the ground that the 
original loan was in violation of the statute. (Ohio, 1872) 
Allen V. First Nat. Bank of Xenia, 1 N. B. 0. 828; 23 
Ohio St. 97. 

16. Non-payment, excess. — Though the loan, may be 
in excess of the legal amount, still, the borrowers having 
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received the money, tbey can have no relief while refus- 
ing payment. (Kan. 1873) Elder v. First Nat. Bank of 
Ottawa, 1 N. B. 0. 488; 12 Kan. 238. 

17. Payment of. — The liability of a bank officer for 
an excessive loan is not discharged when such liability 
is paid by his share of a dividend wrongfully declared. 
(U. S. 0. 0. 1890) Witters v. Soules, 43 F. E. 405. 

18. Security for excessive loan. — A violation by a 
national bank of the provisions of the national banking 
act as to excessive loans does not vitiate the contract or 
destroy the security taken by the bank therefor. (Oreg. 
1891) Portland Nat. Bank v. Scott, 20 Oreg. 421; 26 Pac. 
E. 2T6. 

19. Security, defense. — In an action to foreclose a 
mortgage, it is no defense that the loan secured thereby 
was in excess of the legal limit prescribed to national 
banks. (Iowa, 1887) Mills County Nat. Bank v. Perry, 
72 Iowa, 15; 33 N. W. E. 341. 

20. Loans unauthorized. — When a national bank in 
good faith advances the funds of a municipality deposited 
with it to a building commission of such municipality, it 
is entitled to recover the same regardless of the subse- 
quent disposition of such funds. (N. Y. 1888) Mayor, 
etc. of New York v. Tenth Nat. Bank, 3 N. B. 0. 655; 
111 N. Y. 446. 

MORTGAGE. 

See Powers, III, a, b. 
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Corporate name, building and loan association.— 

The prohibition of the word " national " to banking as- 
sociations other than national banks, by United States 
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Kevised Statutes, section 5243, does not extend to prohib- 
iting its use by building and loan associations. (Ala. 
1895) Lomb v. Pioneer Building and Loan Co., 106 Ala. 
691; 17S. K. 670., 



NATIONAL BANK ACT. 

Provisions as to taxation, see Taxation, XL 
Construction of, as to usury, see UsimT, 1. 
Construction of, as to powers of banks, see Powers, 3. 

1. The national bank act was framed for the purpose 
of furnishing suitable fiscal agencies and safe depositaries 
for public moneys for the federal government, and of pro- 
viding a national currency for the people of the United 
States based on national securities and guaranteed by the 
United States. (Utah, 18TT) Salt Lake City ISTat. Bank v. 
Golding, 2 Utah, 1. 

2, The word " state," wherever used by congress in the 
national banking act or in the amendments thereto, means 
"territory" as well. (Idaho, 1873) People v. Moore, 1 
Idaho, 504 



NOTICE. 

See CAsmEB; Officees; Pbesident. 
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See Bonds op Oepicees; Cashieb; Criminal Law; Directors; 
False Entries; President; Vice-President. 

Cashier, duty to make afBdavit, see Actions, 28. 
Officers, liability of for false entries, see False Entries, 33. 
Duty and liability as to transfer of stock, see Transfer of Stock, 
35^3. 
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Fraud of, in issuing certificates of deposit, see Certificates of De- 
posit, 5, 7. 
Misapplication of funds by, see CEiMiNAii Law, L 
Aiding and abetting crime, see Ceiminal Law, IL 
Liability of directors for acts of, see Dikbctoes, 23-30. 
Effect of liquidation on authority of, see Liquidation, 7. 
Commission paid to, as usury, see Usury, 17. 
Perjury by, see Criminal Law, 34 
Liability for excessive loans, see Directors, 33-40., 
Acts away from office, see Place of Business, 3. 

1. Tenure of office. — The power to appoint, as well as 
dismiss, the officers of national banks exists under the na- 
tional banking act, and lies in the will of the directors. 
(N. Y. 1873) Harrington v. First ISTat. Bank of Chittenango, 
1 ]Sr. B. C. 760; 1 Thomp. & Cook (IST. T.), 361. 

2. Powers. — The officers of a national bank are pre- 
sumed by law to have the powers which they assume 
publicly with the knowledge and assent of the board of 
directors. (U. S. 0. 0. 1895) Cox v. Eobinson, 70 P. E. 
760. 

3. , to borrow. — An officer of a national bank may 

borrow money of the corporation in the usual course of 
business. (U. S. C. C. 1877) Blair v. First Nat. of Mans- 
field, -2 N. B. 0. 173; 2 Phillip, 111; 10 Chi. L. K 84. 

4. The borrowing of money by a national bank is so 
much out of the ordinary course of banking as to require 
those making the loan to see to it that the officer or agent 
acting for the bank had special authority to borrow 
money. (U. S. Sup. Ct. 1893) Western JS^at. Bank v. Arm- 
strong, 152 TJ. S. 346. 

5. Under certain circumstances a national bank may 
become a borrower of money, and in such cases it is 
within the power of the managing officer of the bank to 
make such loans, and the bank is liable therefor. (U. S. 
C. C. 1896) Chemical Nat. Bank v. Armstrong, 76 F. K, 
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339. Distinguishing (U. S. Sup. Ct. 1893) "Western Nat. 
Bank v. Armstrong, 152 IT. S. 346. 

G. , who can test. — The United States alone can 

test the validity of the acts of national bank officers pro- 
hibited by the national banking act, when no penalty or 
forfeiture is fixed for such wrongful act. (U. S. Sup. Ot. 
1896) Thompson v. St. ISTigholas Nat. Bank, 146 U. S. 
240. 

7. Liability, survival of. — The liability of an officer 
of a national bank survives against his representatives, 
though the loss was not discovered until after his death 
and appointment of a receiver of the bank. (U. S. 0. C. 
1890) Stephens v. Overstolz, 43 F. R. 465. 

8. Actions against officers.— The personal liability of 
officers of a national bank cannot be enforced by the 
creditors, but can be by the receiver alone. (U. S. C. 0. 
A. 1894) Bailey v. Mosher, 63 F. E. 488. 

9. It is within the province of a court of equity to pre- 
vent misapplication of the funds of a national bank by 
injunction. (U. S. C. C. 1869) Shoemaker v. Nat. Me- 
chanics' Bank, 1 K B. C. 169; 2 Abb. (U. S.) 146; 1 
Hughes, 101. 

10. Katiiication of acts of. — The ratification to bind 
the directors of a national bank must be with a full 
knowledge of the facts which affect the rights of the 
bank, and if such knowledge is lacking there is no ratifi- 
cation. (K Y. 1873) Harrington v. First Nat. Bank of 
Chittenango, 1 N. B. 0. T60; 1 Thomp. & Cook (N. T.), 
361. 

11. A national bank should be held to have ratified 
the act of the officer when it has given to such officer 
an unlimited authority in the transaction of the bank's 
business, and especially when it has retained the pro- 
ceeds of the particular transaction. (U. S. C. C. A. 1896) 
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Elanchard v. Commercial Bank of Tacoma, 75 F. E. 
249. 

12. A national bank is estopped to deny its liability on 
a loan made by the vice-president in his official capacity 
and lent to him on the faith of such official capacity. 
(U. S. C. 0. 1893) Stewart v. Armstrong, 56 F. E. 167. 

13. The unauthorized guaranty, by the vice-president 
of a national bank, of notes negotiated by him binds the 
bank when the directors retain the proceeds with full 
knowledge of tlie transaction. (TJ. S. Sup. Ct. 1879) 
People's Bank of Belleville v. Manufacturers' JSTat. Bank, 
101 U. S. 181; 2]Sr. B. C. 97. 

14. The fact that the president of a corporation doing 
business with a national bank was also vice-president of 
the bank, and that a director of the bank represented the 
corporation in such transaction, wiU not charge the bank 
with notice as to the transaction when neither of such 
officers was acting for the bank. (U. S. 0. 0. A. 1898) 
Holm v. Atlas Nat. Bank, 84 F. E. 119. 
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See Chaetbe; Name. 

Proof of incorporation in actions, see Actions, 19-23. 
Reorganization, see Extension oi' Coeporate Existence. 
Power of congress to provide for, see Constit u tional Law, 1-7. 
Reorganization, shareholders on, see Shabeholdees, 17, 18. 
Irregularities in, defense to shareholder, see Organization, 73. 

1. Designation of place in certificate. — Under United 
States Eevised Statutes, section 5134, subdivision 2, requir- 
ing a national bank to designate in its certificate of organ- 
ization "the place where its operations of discount and 
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deposit are to be carried on," it is only necessary to desig- 
nate the town of its location and not the office, street and 
number of the building. (111. 1896) McCormiok v. Market 
Nat. Bank, 162 lU. 100. ' 

2. Organization completed. — A proposed national 
bank does not become a corporation until the articles of 
incorporation, together with the certificate of organiza- 
tion, are filed with the comptroller of the currency in 
conformity with United States Eevised Statutes, sec- 
tions 5133-5136. (Md. 1889) Eegester v. Medcalf, 11 Md, 
528. 

3. Certificate of organization, evidence. — The cer- 
tificate of organization issued by the comptroller is com- 
petent evidence tending to show the incorporation of a 
national bank. (Wash. 1896) ISTat. Bank of Common- 
wealth v.. Galland, 45 Pao. E. 35; 14 Wash. St. 502. 

4. A certificate of organization by the comptroller of 
the currency of " The Washington County ]S"ational Bank 
of Greenwich " is sufficient proof of the organization of 
" The Washington County National Bank, a corporatioa 
doing business at Greenwich." (Mass. 1873) Washington 
Co. Nat. Bank v. Lee, 112 Mass. 521. 

5. A copy of the organization certificate and of th& 
certificate of authority to do business under the seal of 
the comptroller of the currency, together with evidence 
of de facto existence, establish the fact of the incorpora- 
tion of a national bank. (N. T. 1872) Merchants' Ex. 
Nat. Bank v. Cardozo, 35 N. T. Sup. Ct. 162. 

6. The certificate of the comptroller of the currency 
issued under United States Eevised Statutes, section 5169, 
and proof of de facto organization for eleven years, held 
to establish the existence of the corporation. (111. 1878) 
Mix V. Nat. Bank of Bloomington, 2 N. B. C. 232; 91 111. 
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20; (Mass. 18Y6) Merchants' JSTat. Bank of Eangor v. Glen- 
don, 120 Mass. 97. 

7. A copy of the organization certificate of a national 
bank, with the certificate and seal of the comptroller at- 
tached, is sufficient evidence of its corporate existence. 
(Ala. 1890) Hanover ISTat. Bank v. Johnson, 8 S. E. 42; 
90 Ala. 549 ; (Minn. 1873) First Nat. Bank of Memphis v. 
Kidd, 1 ]Sr. B. 0. 935; 20 Minn. 234. 

8. A certificate by the comptroller of the organization 
of a national bank, when filed, becomes a part of the 
public records and may be proved by duly authenticated 
copies. (Mass. 1874) Tapley v. Martin, 1 N. B. 0. 611; 
116 Mass. 275. 

9. The organization certificate of a national bank, 
and the certificate of the comptroller that it has com- 
plied with the requirements of the law, are competent 
evidence of existence and organization. (Mich. 1869) 
Thatcher v. West Eiver Nat. Bank, 1 K B. 0. 622; 19 
Mich. 196. 

10. The objection that the certificate of organization 
was sworn to before a notary who was a shareholder can 
be raised only by or before the comptroller. Ibid. 

11. Parol evidence of organization. — Parol proof of 
the de facto existence of a national bank, doing business 
as a national bank under the banking act, is sufficient to . 
establish prima facie its incorporation. (Wash. 1893) 
Yakima Nat. Bank v. Knipe, 33 Pao. K. 834; 6 Wash. St. 
348. 

12. Conflict of laws. — The provisions of the national 
banking act as to the proof of a national bank's organiza- 
tion are not derogatory of state statutes. (Texas, 1880) 
First Nat. Bank v. Eandall, 1 W. & W. Oiv. Cas. (Ot. App.) 
.972. 
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13. Evidence, presumption. — It will be presumed 
that a bank, using as a title the name of a national bank, 
was duly organized as such under the banking act. (Ala. 
1896) Slaughter v. First Nat. Bank, 19 S. E. 430; 109 
Ala. 157. 

14. Collateral attack. — The question of the sufficiency 
of the organization and the certificate of the comptroller 
cannot be raised in a collateral proceeding. (U. S. Sup. Ot. 
1876) Casey v. Galli, 1 E". B. 0. 142; 94 U. S. 673. 

15. Liabilities during, — A national bank is not bound 
by a contract the terms of which are embraced in corre- 
spondence which took place before the bank received its 
certificate of organization. (U. S. C. 0. 1890) First ISTat. 
Bank v. Armstrong, 42 F. E. 193. 

16. A national bank cannot make a binding contract 
before the date of such bank's certificate of organization. 
(TJ. S. D. C. 1889) Armstrong v. Second Nat. Bank of 
Springfield, 38 F. E. 883. 

17. , cashier's obligation. — A contract made by a 

cashier of a national bank before the organization of the 
bank does not bind the bank unless it is approved and 
adopted after the organization is perfected under the na- 
tional banking act. (Texas, 1870) McDonough v. Nat. 
Bank of Houston, 34 Tex. 309. 

18. , special deposits. — A national bank organ- 
ized from a former bank may be held liable for bonds- 
specially deposited with the old bank, the cashier of the 
new bank having recognized its possession of the same by 
paying interest thereon. (111. 1888) Monmouth First Nat. 
Bank v. Strang, 28 111. App. 325; S. C, 138 111. 347. 

19. Estoppel as to validity of. — A party who has not 
estopped himself can put in issue the organization of a 
national bank, and the acceptance and negotiation of a 
promissory note made payable at the bank, styled a na- 
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tional bank, will not create such estoppel. (Ky. 18Y0) 
Huffaker v. Nat. Bank, 1 N. B. C. 504; 12 Bush (Ky.), 
28Y. 

20. A stockholder in a de facto bank, having partici- 
pated in the acts of user of such bank, and having re- 
ceived dividends on his stock, is estopped from denying 
the legality of the incorporation. (111. 1875) "Wheelock v. 
Kost, 1 N. B. C. 406; 77 111. 296. 

21. A shareholder in a national bank, when called upon 
as to his liability, cannot raise the issue of the illegal in- 
corporation of the bank. (111. 1875) Wheelock v. Kost, 1 
N. B. C. 406; 77 111. 296; (U. S. Sup. Ct. 1876) Casey v. 
Galli, 1 ]Sr. B. C. 142; 94 U. S. 673. 

22. One who subscribes for and receives stock of a na- 
tional bank is estopped from denying the validity of its 
incorporation. (ITeb. 1898) Davis Estate v. Watkins, 76 N. 
W. E. 575; 15 B. L. J. 655. 

23. "Where one deals with a bank as an incorporated 
national bank in respect to the subject-matter of the suit, 
he cannot therein deny the legality of its incorporation. 
(]Sr. T. 1875) ]!rat. Bank of Fairhaven v. Phoenix "Ware- 
house Co., 1 K B. 0. 784; 6 Hun (K T.), 71. 

24. "Where a national bank, having held stock in an 
insurance company as pledgee to secure a debt due it, de- 
livers up such stock and takes out new stock in its own 
name, it becomes a stockholder in such company and is 
liable as such stockholder. (Ala. 1890) Nat. Commercial 
Bank v. McDonnel, 92 Ala. 387; 9 S. E. 149. 
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"Location as affecting suits, see Actions, I, a, IL 
Location as affecting removal of causes, see Actions, 30-39. 
Designated in organization certificate, see Organization, L 
Witli reference to taxation, see Taxation, IL 
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1. Certain business of a national bank must unavoid- 
ably be tf-ansacted away from its regular place of business 
and can be there transacted by the proper person. (U. S. 
Sup. Ct. 18Y0) Merchants' JSTat. Bank v. State Eank, 1 IST. 
B. 0. 47; 10 WaU. (U. S.) 604. 

2. Place refers to town.— It is necessary to state only 
the town or city in the organization certificate and not 
the street and number. (111. 1896) McCormick v. Market 
]Srat. Bank of Chicago, 162 111. 100. 

3. Acts of officers. — Acts of officers of national banks 
done at a place other than its place of business, within 
the general scope of the authority conferred upon them, 
are binding on the bank when it knows of the facts and 
no fraud is charged. (TJ. S. C. C. 1880) Burton v. Burley, 
2 ]Sr. B. C. 134; 2 Biss. (U. S.) 253. 

4. Paying checks. — ■ Under United States Kevised Stat- 
utes, section 5190, a national bank cannot make a valid 
contract that checks upon it be cashed through another 
bank at a place different from that of its residence. (U. S. 
D. C. 1889) Armstrong v. Second ISTat. Bank of Spring- 
field, 38 F. R 883. 

5. Deposits received. — A national bank is not a citi- 
zen of a state, within the meaning of the statute, where 
no business is transacted in such state except that of re- 
ceiving deposits. (Pa. 1878) Nat. State Bank v. Pierce, 
5 W. N. Cas. (Pa.) 344. 

6. Discount and deposit office. — A national bank has 
no power to keep an office for deposits and loans in a 
state other than that in which its principal office is situ- 
ated. (jST. T. 1875) ISTat. Bank of Fairhaven v. The Phoe- 
nix Warehouse Co., 1 N. B. C. 784; 6 Hun (N". Y.), 71. 

7. In this respect national banks are subject to state 
statutes prohibiting foreign corporations to act within 
the state. Ibid. 
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8. Kentucky statute. — The statutes of Kentucky re- 
quiring corporations to have a place of business mthin 
the state, and to file a statement setting forth its offices 
and officers, do not apply to or regulate national banks 
within the state. (Ky. 1896) First Nat. Bank v. Com- 
monwealth (Ky. App.), 33 S. W. Eep. 1105. 
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I. In General. 

1. The powers of a national bank include not only those 
enumerated in the banking act, but also those incidental 
to the general business of banking. (N. Y. 1880) Patti- 
son V. Syracuse Wat. Bank, 80 N. T. 82; 36 Am. E. 582. 

2. But a national bank is limited to those powers speci- 
fied in the banking act, or those strictly incidental to the 
business of banking, since the national banking act is an 
enabling act. (¥. S. C. 0. 1874) Casey v. La Societe de 
Credit Mobilier, 1 IST. B. C. 285; 2 Woods (U. S.), 17. 

3. What are incidental powers is a question of mixed 
law and fact, to be determined under the circumstances 
of the particular case. (U. S. C. C. 1896) Chemical Nat. 
Bank v. Armstrdhg, Y6 F. K. 339. 

4. A national bank cannot repudiate an act which it 
has done, beyond the power given by its charter, and yet 
retain the fruits of such action. (IT. S. C. C. 1874) Casey 
V. La Societe de Credit Mobilier, 1 N. B. C. 285; 2 
Woods, 17. 

5. Who can question. — Where no penalty is imposed 
by the national banking act as to acts prohibited to the 
bank and its officers, the validity of such acts cannot be 
questioned by private parties, but by the United States 
alone. (U. S. Sup. Ct. 1892) Thompson v. St. Nicholas 
Nat. Bank, 146 U. S. 240. 

II. Discount and Pitkohase of Negotiable Papee. 
See Accommodation Paper. 

6. A national bank has no power to purchase negotiable 
paper. (Minn. 1885) First Nat. Bank v. Pierson, 24 Minn. 
140. Distinguished by Merchants' Nat. Bank v. Hanson, 
33 Minn. 40; 53 Am. E. 5. Contra (Ohio, 1875) Smith v. 
Exchange Bank of Pittsburg, 1 N.-B. 0. 836: 26 Ohio St. 
141. 
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7. National banks have the power to receive promis- 
sory notes to secure an existing indebtedness, and when 
they so acquire them they are hona fide holders. (Pa. 
1892) Philler v. Essler, 1 Pa. Dist. Eep. 282; 29 "W". IST. C. 
:258. 

8. It is not within the power of a national bank to dis- 
count a promissory note in which is included a provision 
for an attorney fee. (U. S. 0. C. 1882) Merchants' IS&i. 
Bank v. Sevier, 27 Alb. L. J. 446. 

9. National banks have express power under the na- 
tional banking act to discount and negotiate promissory 
motes. (Iowa, 1878) Merchants' Nat. Bank v. Momnger, 
49 Iowa, 249. 

10. Rediscounts. — A national bank has power to re- 
discount its bills receivable. (U. S. C. C. A. 1897) United 
States Nat. Bank v. First Nat. Bank, 79 F. E. 296. 

11. Discount. — A national bank may acquire title to 
negotiable paper by way of discount. (111. 1884) First 
Nat. Bank of Greenville v. Sherburne, 3 N. B. 0. 382; 
14 Bradw. (111.) 566. 

12. What is a discount and purchase. — The term 
■" discount " includes " purchase," and national banks may 
secure title to negotiable paper by discounting it. (Kan. 
1878) Pape v. Capital Bank of Topeka, 2 N. B. 0. 238; 20 
Kan. 440; 27 Am. E. 183. 

13. The term " discount," as used in the business of bank- 
ing, includes "purchase." (U. S. 0. 0. A. 1891) Danforth 
V. Nat. State Bank, 48 F. E. 271 ; 1 0. C. A. 62 ; 3 U. S. A. 7. 

14. Where a national bank receives notes and places 
them to the credit of the depositor, it constitutes a dis- 
count and purchase, though no interest was charged in 
advance or no money passed over the counter. (Mo. 
1892) EUerbee v. Nat. Bank, 109 Mo. 445 ; 19 S. W. E. 241. 

15. National banks have no power under the statute 
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to deal and speculate in promissory notes as choses in 
action for private gain and profit alone, and cannot ac- 
quire title thereto by purchase except by way of discount. 
(Minn. ISYT) First JSTat. Bank v. Pierson, 24 Minn. 140. 
See 'No. 23, post. 

16. Where the indorser or his agent takes the note to 
a national bank and receives the proceeds therefor, such a 
transaction is a discounting of such note. (Mass. 1893) Pres- 
cott JSTat. Bank y. Butler, 157 Mass. 548; 32 'N. E. E. 909. 

17. Checks. — A national bank has power to deal in and 
buy checks whether payable to bearer or not. (Mass. 18T1) 
First ISTat. Bank v. Harris, 1 JST. B. C. 590; 108 Mass. 514. 

18. Drafts. — A draft, drawn with bill of lading at- 
tached and payable to a national bank, by which it is dis- 
counted, is a bill of exchange, and a purchase thereof is 
within the powers of such a bank. (S. C. 1885) Union 
JSTat. Bank v. Eowan, 23 S. C. 339; 55 Am. E. 26. 

19. Negotiable paper, ownership, action. — A national 
bank, purchasing negotiable paper from an indorsee, may 
maintain an action thereon though such purchase be ultra 
vires. (Mass. 1878) Nat. Bank of Pemberton v. Porter, 
125 Mass. 333; 28 Am. E. 235; (Mass. 1879) Atlas Nat. 
Bank v. Savary, 127 Mass. 75. 

20. Ultra vires purchase, plea of. — The United States 
is the only party which can take advantage of the want 
of authority of a national bank to buy negotiable paper, 
and the maker cannot raise such a defense. (S. D. 1895) 
First Nat. Bank v. Smith, 8 S. D. 101; 65 N. W. E. 437. 

21. In an action by a national bank upon a promissory 
note, the maker or mdorser cannot plead that the pur- 
chase of the note by the bank was ultra vires. Such ultra 
vires act can only be availed of by the government in an 
action to forfeit the franchise. (Mass. 1893) Prescott Nat. 
Bank v. Butler, 157 Mass. 548; 32 N. E. E. 909. 

10 
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22. A national bank cannot avoid an ultra vires pur- 
chase of promissory notes, both parties to such purchase 
being inpa/ri delicto. (Mass. 18Y8) Attleboro Nat. Bank 
V. Eogers, 125 Mass. 339. 

23. The plea of an ultra vires purchase of negotiable 
paper cannot be introduced to defeat a recovery by a na- 
tional bank thereon. (Minn. 1884) Merchants' ]^at. Bank 
V. Hanson, 33 Minn. 40; 63 Am. E. 5. Overruling First 
Nat. Bank v. Pierson, 24 Minn. 140. 

III. To Take Secueity. 

a. Meal Estate. 

(1) Matured Indebtedness. 

24. A mortgage can be taken by & national bank to 
secure a debt previously contracted, but not as security 
for contemporaneous or future advances. (U. S. 0. C. 
1873) Kansas Valley Nat. Bank v. Rowell, 1 N. B. C. 264; 
2 Dillon (U. S.), 371; (U. S. C. C. 1878) Merchants' Nat. 
Bank v. Mears, 1 N. B. C. 353; 8 Biss. (U. S.) 158; 17 Fed. 
Cas. 57; 24 Int. Eev. Eec. 103; (Iowa, 1873) First Nat. 
Bank v. Haire, 1 N. B. 0. 480; 36 Iowa, 443; (Kan. 1876) 
Ornn v. Merchants' Nat. Bank, 1 N. B. 0. 490; 16 Kan. 
341 ; (Mo. 1876) Mathews v. Skinker, 1 N. B. 0. 647; 63 Mo. 
329; (N. T. 1877) Crocker v. Whitney, 71 N. T. 161; 1 N. 
B. 0. 745 ; (Ohio, 1872) Allen v. First Nat. Bank, 1 N B. 0. 
828 ; 23 Ohio St. 97; (Pa. 1873) Fowler v. Scully, 1 N. B. C. 
854; 72 Pa. St. 466; 13 Am. E. 699; (Pa. 1876) Wood v. Peo- 
ple's Nat. Bank, 1 N. B. 0. 888; 83 Pa. St. 57; (U. S. C. C. 

1878) Mathews v. Abbott, 2 Hask. 289; 16 Fed. Cas. 1094. 

25. A real-estate mortgage is not void when given to 
a national bank to secure a matured indebtedness. (111. 

1879) Warren v. De Witt County Nat. Bank, 3 Bradw. 
(111.) 305; 2N. B. C. 222. 
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26. After, the default of the creditor, a national bank 
may take real-estate security for a loan unless the trans- 
action be simply colorable to evade the statute. (U. S. 
C. C. 18T8) Merchants' ISTat. Bank v. Mears, 1 JST. B. 0. 353 ; 
8 Biss. (U. S.) 158; 17 Fed. Cas. 57; 24 Int. Key. Eec. 103. 

27. A national bank has power to receive an assign- 
ment of a note and a real-estate mortgage collateral 
thereto. (111. 1878) "Worcester Nat. Bank v. Cheeney, 2 
IT. B. C. 227; 87 111. 603. 

28. The power conferred on the national banks to hold 
real estate as security for debts already due does not per- 
mit their taking a conveyance prohibited by the state 
statute as to insolvency. (Mass. 1893) Chipman v. Mc- 
Clellan, 159 Mass. 363; 34 ~S. E. K. 379. 

29. A mortgage given to a national bank to secure a 
debt previously contracted, which is evidenced by new 
notes of the mortgagor, is valid and not ultra vires. (Ohio, 
1887) Farmers' & Mechanics' ISTat. Bank v. Wallace, 45 
Ohio St. 152; 12 K E. K. 439. 

30. A mortgage taken to secure an antecedent debt 
with new renewal notes of the same debt is a valid se- 
curity in the hands of a national bank. (Yt. 1879) How- 
ard JSTat. Bank of Burlington v. Loomis, 2 IST. B. C. 424; 
51 Vt. 349. 

31. A national bank may take a mortgage on realty to 
secure a debt assigned to it in equity. (Me. 1891) Skow- 
hegan First Wat. Bank v. MaxjBeld, 83 Me. 576. 

32. Acquire prior lien. — Additional security in the 
shape of a prior lien bought in by the bank is a valid lien 
in the hands of a national bank. (Kan. 1876) Ornn v. 
Merchants' Nat. Bank, 1 JST. B. C. 490 ; 16 Kan. 341 ; (Ind. 
1883) Holmes v. Boyd, 3 N. B. C. 414; 90 Ind. 332. 

33. The right of purchasing a prior mortgage on real 
estate necessarily inures to a national liank from its gen- 
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eral power to acquire mortgages as security for past ad- 
vances, (lud. 1883) Holmes v, Boyd, 3 N. B. 0. 414; 90 
Ind. 332. 

34. A national bank having lawfully acquired an undi- 
vided interest in property may pay off liens and purchase 
other undivided interests therein to protect itself. (U. S. 
C. 0. A. 1898) Cockrill v. Abeles, 86 F. E. 565. 

35. Mortgage collateral. — A national bank may pur- 
chase a note of its debtor, thereby gaining the whole 
benefit from the mortgage collateral to such note, and, 
having done this, may take a new mortgage to the bank 
for the whole sum. (IST. 0. 1881) Oldham v. Bank, 3 N. 
B. 0. 688; 85 N. 0. 240. 

36. Mortgage to third party.— The national banking 
act does not prohibit a borrower from mortgaging realty 
to another to be held by that other as security to a na- 
tional bank for money advanced to the first party. (Iowa, 
18Y3) First Nat. Bank v. Haire, 1 K B. 0. 480; 36 Iowa, 
443. 

37. Stock of corporation. — A pledge to a national 
bank of the stock of a corporation whose property is realty 
does not amount to a loan on real-estate security as pro- 
hibited by the statute. (Minn. 18Y0) Baldwin v. State K'at. 
Bank of Minneapolis, 2 N". B. C. 2Y8; 1 IST. W. E. (0. S.) 
261; Baldwin v. Canfield, 26 Minn. 43. 

38. May acquire title (see Eeal Estate). — ITational 
banks may purchase such real estate as may be necessary 
in order to secure debts due, and are not restricted to the 
exact amount of the debt. (Mass. 18Y6) Upton v. Nat. 
Bank of South Beading, 120 Mass. 153. 

39. A national bank may acquire title to realty in dis- 
charge of a debt previously contracted. (Ind. 1881) Tur- 
ner V. First Nat. Bank of Madison, 3 N. B. 0. 408; Y8 
Ind. 19. 
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40. A national bank may accept real estate to secure 
a previous debt, either by voluntary sale to it or by sales 
on judicial process. (111. 18T9) Mapes v. Scott, 2 N. B. 0. 
228; 88111. 352. 

41. In the purchase of real estate to secure a debt pre- 
viously contracted, a national bank may pay the differ- 
ence where the value of the realty exceeds the amount of 
the debt. (HI. 1881) Libby v. Union mt. Bank, 3 K B. 
C. 358; 99111. 622. 

'42. A national bank, having loaned money and having 
acquired security on timber land, may buy in the land at 
a foreclosure sale and cut and sell the timber. (U. S. 0. 
C. 1887) Koebling Sons Co. v. First Nat. Bank, 30 F. E. 
'T44. 

43. A national bank has power to bid in at a sheriff 
sale land mortgaged to it as security for a pre-existing 
indebtedness. (Ind. 1880) Heath v. Second Ifat. Bank of 
Lafayette, 3 K B. 0. 406; 70 Ind. 106. 

(2) Present or Future Indebtedness. 

44. Mortgages. — National banks can take real-estate 
security for present and future advances. (Pa. 1880) 
"Winton v. Little, 3 N. B. C. 725; 94 Pa. St. 64; (U. S. 
Sup. Ct. 1878) Union ISTat. Bank v. Mathews, 98 U. S. 658 ; 
2 ]Sr. B. C. 12. 

45. Contn'a: National banks have no power to take 
real-estate mortgages to secure future advances. (N. T. 
1877) Crocker v. Whitney, 1 N. B. C. 745; 71 N. Y. 161. 

46. National banks are, by implication, prohibited from 
taking mortgages on real estate as security for contem- 

'poraneous loans. (111. 1877) Fridley v. Bowen, 2 N. B. C. 
224; 87 111. 151; (U. S. 0. C. 1878) Kansas Valley Nat. 
Bank v. Eowell, 2 Dill. (U. S.) 371; 1 N. B. C. 353; (Pa. 
1873) Fowler v. Scully, 1 N. B. C. 854; 72 Pa. St. 466; 
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13 Am. E. 699; (Mo. 1835) Commonwealtli Bank v. Clark, 
4 Mo. 59 ; (Iowa, 18Y9) First ISTat. Bank of Waterloo v. El- 
more, 3 N. W. E. 547; 52 Iowa, 541; (111. 1882) Penny. 
Borman, 102 111. 523. 

47. It is settled that a national bank may lawfully 
take a mortgage to secure future indebtedness. (1!^. T. 
1883) Simons v. Nat. Bank of Union Springs, 3 K B. C. 
622; 93 KT. 269. 

48. A national bank may take an assignment of a mort- 
gage as security for a real-estate loan made at the time 
of the assignment. ("Wash. 1893) First Nat. Bank of Aber- 
deen V. Andrews, Y Wash. 261; 34 Pao. E. 913; 38 Am. 
St. E. 885. 

49. It seems that congress intended to prohibit bank- 
ing associations from dealing in real property as a busi- 
ness outside of legitimate banking and not to restrict their 
power as to taking mortgage security. (Neb. 1876) Eich- 
ards V. Kountze, 1 N. B. C. 652; 4 JSTeb. 200. 

50. A mortgage to secure a national bank for money 
to be advanced is a valid security and holds against sub- 
sequent incumbrances. (U. S. Sup. Ct. 1881) Nat. Bank 
of Genesee v. Whitney, 3 N. B. C. 5; 103 U. S. 99. 

51 . A national bank has power to take an assignment of 
a note and a deed of trust of real estate to secure a con- 
temporaneous loan. (U. S. Sup. Ct. 1878) Union Nat. 
Bank v. Mathews, 2 N. B. C. 12; 98 U. S. 658. 

52. A mortgage taken by a national bank to secure fut- 
ure advances is void whether the bank is bound by it to 
make the advances or whether they are to be at the op- 
tion of the mortgagor. (Pa. 1873) Fowler v. Scully, 1 
N. B. C. 854; 72 Pa. St. 466; 13 Am. E. 699. 

53. Mortgage to officer. — A real-estate mortgage ex- 
ecuted to a bank officer at the time of and to secure a 
loan by the bank comes within the prohibition of the 
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national banking act and is void. (111. 187Y) Fridley v. 
Bowen, 2 K B. C. 224; 87 111. 151. 

54. Deed of trust. — A national bank has no power to 
take a deed of trust or a mortgage on real estate to se- 
cure a contemporaneous or future loan. (Mo. 1876) Math- 
ews V. Skinker, 1 N. B. C. 647; 62 Mo. 329. 

55. Toidable, not void. — The government has the elec- 
tion as to the validity of a real-estate mortgage given to 
a national bank, and such mortgage is not void, but only 
voidable. (F. J. 1880) Graham v. ISTat. Bank of New 
York, 2 ]Sr. B. C. 293; 32 N. J. Eq. 804. 

56. A national bank can enforce a loan made on real- 
estate security, though such loan violate the statute. (TJ. S. 
Sup. Ct. 1878) Union. Nat. Bank v. Mathews, 2 JST. B. 0. 
12; 98 U. S. 658. 

57. A national bank may enforce a deed of trust taken 
to secure a loan made, and is subject only to the revocation 
of its charter at the option of the government. (Mo. 1879) 
Thornton v. Nat. Exchange Bank, 3 N. B. C. 513; 71 
Mo. 221. 

(3) Ultra Yircs Loan, b}'^ Whom Voidable, 

58. No one but the government can object that a na- 
tional bank has exceeded its powers in taking real-estate 
security for present or future advances. (U. S. Sup. Ct. 
1881) Nat. Bank of Genesee v. Whitney, 3 N. B. C. 5; 103 
U. S. 99; (U. S. Sup. Ct. 1881) Swope v. Leffingwell, 105 
U. S. 3; (U. S. Sup. Ct. 1884) Eeynolds v. Nat. Bank, 
112 U. S. 405; (U. S. Sup. Ct. 1884) Fortier v. Nat. Bank, 
3 N. B. C. 140; 112 U. S. 439; (U S. Sup. Ct. 1880) Union 
Nat. Bank v. Mathews, 2 N. B. C. 12; 98 U. S. 658; (Neb. 
1898) Gadsden v. Thrush, 15 Bk. L. J. 707. 

59. The state alone can object to an ultra vires transfer 
of real estate to a national bank. (Mo. 1898) Hall v. Farm- 
ers' & Merchants' Bank, 46 S. W. R. 1000. 
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60. The defense of ultra vires by a debtor is not ad- 
missible against a national bank after the contract is exe- 
cuted. (Kan. 1898) Farmers' & Merchants' Nat. Bank v. 
-Eobinson, 53 Pac. E. Y62. 

61. The power of a national bank to loan money on the 
security of a trust deed can be questioned only by the 
TJnited States. (Cal. 1898) Camp v. Land, 54 Pac. R 839. 

62. The taking of real-estate mortgage security by a 
national bank does not invalidate the mortgage. The 
government only can object. (Mich. 1898) Fifth Nat. 
Bank v. Pierce, Y5 K W. E. 1058. 

63. The risk of dissolution is the only penalty to be in- 
flicted on a national bank for violating the provision of 
the law as to loans on real estate, and the bank is not 
forbidden the collection of the debt by judicial means. 
(La. 1892) State Nat. Bank v. Flathers, 45 La. Ann. 75; 
12 S. E. 243. • 

64. The government alone can complain of a violation 
of the national banking act as to taking of real-estate se- 
curity. (Mo. 1882) Wherry v. Hale, 3 N. B. C. 521; 77 
Mo. 20., 

. 65. The prohibition in the national banking act as to 
loans of real-estate security was intended for the benefit 
of the government alone. (Ya. 1879) "Wrotens, Assignee, 
v. Armat, 2 N. B. 0. 426; 31 Grattan (Ya.), 228. 

66. As between the borrower and the bank, a, loan of 
~ money on the security of a mortgage is not a violation 

of the banking act. The government alone can object. 
(U". S. Sup. Ct. 1884) Fortier v. New Orleans Nat. Bank, 
3 N. B. 0. 140; 112 U. S. 439. 

67. Actions.— A question involving the power of a na- 
tional bank to make loans of a particular kind on mort- 
gage security should be litigated in the federal courts. 
(IJ. S. D. C. 1878) In re Duryea, 2 N. B. 0. 170; 8 Fed. 
Cas. 131. 
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b. Ohatiel. 

68. A chattel mortgage taken as additional security, 
together with notes given for a pre-existing indebtedness, 
is within the power of a national bank. (111. 1886) Gaar 
¥. Centralia First ISTat. Bank, 20 111. App. 611. 

69. A national bank may take a chattel mortgage to 
secure a debt previously contracted. (Iowa, 1873) Spaf- 
ford V. First Nat. Bank of Tama City, 1 JST. B. a 486; 37 
Iowa, 181. 

70. A national bank has power to take a mortgage on 
chattels. (111. 1888) Barker t. Livingston Co. Nat. Bank, 
30 111. App. 591, 607. 

c. Collateral. 

71. Corporate stock. — A national bank has power to 
take corporate stock as a pledge to secure a loan made 
by it. (IT. S. C. C. 1877) Shoemaker v. Nat. Mechanics' 
Bank, 1 N. B. C. 169; 2 Abb. (U. S.) 416; 1 Hughes, 101; 
(Minn. 1879) Canfield v. State Bank, 1 N. B. C. 312; 1 
K W. E. (0. S.) 173; 5 Fed. Cas. 11. 

72. Bank stock. — A national bank may take the stock 
of a bank as collateral security for a loan made by it, and 
when it thus takes such stock it cannot be released from 
liability thereon on the plea that such action was illegal. 
(F. S. Sup. Ct. 1878) Germania Nat. Bank v. Case, 2 N. 
B. C. 25; 99 U. S. 628. 

73. A national bank may take corporate stock in pay- 
ment of a pre-existing indebtedness where the intention 
is to secure the loan and not to deal in such stocks as a 
business. (U. S. Sup. Ct. 1875) First Nat. Bank of Char- 
lotte V. Nat. Exchange Bank, 1 N. B. C. 124; 92 U. S. 122. 

74. Chattels. — A national bank has power to loan 
money on a pledge of personal chattels as security there- 
for. (U. S. C. C. 1875) Pittsburg Locomotive & Car 
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Works V. State Nat. Bank of Keokuk, 1 N. B. C. 315; 2 
Cent. L. J. 692; 9 Fed. Gas. Y8o; 21 Int. Kev. Eec. 3i9. 

75. Warehouse receipt. — A national bank may take 
a, warehouse receipt as collateral security for a loan made 
by it. (Ohio, 1883) Cleveland, Brown & Co. v. Shoeman, 
40 Ohio St. 1T6. 

76. Actions.^ The question as to the legal ownership 
by a national bank of a mortgage cannot be determined 
in an action to which the bank is not a party. (Mich. 
1877) Briggs v. Hammonwald, 35 Mich. 474. 

77. Liability for bonds held as collateral. — A na- 
tional bank, having power to take bonds as collaterals to 
a loan, is not a gratuitous bailee, and is held to ordinary 
care and diligence in their custody. (Mo. 1876) Third Nat. 
Bank v. Boyd, 1 N. B. C. 545; 44 Md. 47; 22 Am. E. 35. 

78. A bank is bound to take only ordinary care of 
United States bonds pledged to it as security for the pay- 
ment of a note discounted by the bank, and is not charge- 
able with robbery or casualties, where no fault attaches 
to it. (Me. 1870) Jenkins v. Nat. Village Bank of Bow- 
doinham, 58 Me. 275. 

79. Where the cashier, receiving a safe deposit, exe- 
■cutes a receipt for same, " to be returned to him on the 
payment of his notes in four months, dated May 9, 1866," 
such receipt does not increase the liability of the bank to 
more than that of ordinary care. Ibid. 

d. Security of Its Own Stock. 

80. National banks have no power to make a loan on 
the security of their own capital stock, except for a pre- 
existing indebtedness. (U. S. Sup. Ct. 1870) Bank v. La- 
nier, 1 N. B. C. 70; 78 U. S. (11 Wall.) 369; (Va. 1884)- 
Feckheimer v. Nat. Exchange Bank, 79 Ya. 80; 5 Amer. 
& Eng. Corp. Cas. 80. 
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81. A deposit with another banli is a loan within the 
prohibition of the statute. Ibid. 

82. The banking act imposes no penalty either on the 
borrower or on the bank for a loan in violation of section 
5201, and the prohibition can be urged by some one be- 
side the government only before the contract is executed. 
(U. S. Sup. Ct. 1883) Nat. Bank of Xenia v. Stewart, 3 
KB. C. 96; loru. S. 676. 

83. The parties to the loan of a national bank on the se- 
curity of its own stock will not be relieved by the court, 
they being in pari delicto. (S. Y. 1888) Chapins v. Mer- 
chants' Nat. Bank, 14 N. T. St. Kep. 272. 

84. The shares having been sold by the consent of the 
borrower, and the proceeds having been set off against his 
loan, the courts will not interfere. Ibid. 

85. An agreement giving to a debtor of a national bank 
an option to deliver stock in payment of the debt is un- 
lawful, and the receiver of such bank is not estopped from 
asserting such illegality by having received and realized 
on certain securities which were a part of the same trans- 
action. (U. S. C. C. 1897) TiLlinghast v. Carr, 82 F. E. 298. 

86. Who can attack. — A loan made by a national bank 
on the security, of its own stock can be attacked by the 
government alone, as the law fixes no penalty on the 
lender or borrower for such violation of the statute. (K". Y. 
1891) Walden Nat. Bank v. Birch, 130 N. Y. 221; 29 N. 
E. E. 126. 

e. Indorsement, Contrract. 

87. Married woman. — It is within the power of a na- 
tional bank to take an indorsement of a married woman 
securing the note on her separate estate. (N. Y. 1878) 
Third Nat. Bank v. Blake, 2 N. B. C. 300; 73 N. Y. 260. 

88. Assignment of contract debt. — A national bank 
may take an assignment of money due and to become due 
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on a contract to secure an existing indebtedness ; but semlle 
it cannotreceive an assignment of the entire contract and 
undertake to complete the work. (Kan. 1890) Ottawa 
First Nat. Bank v. Ottawa, 43 Kan. 294. 

IV. OONTEAOTS. 

89. A national bank has power to make a contract to 
prevent the erection of buildings on adjacent land in 
order to secure free light and air for its banking-house. 
(IT. J. 1894) Trustees of First Presbyterian Church v. Nat. 
State Bank, 5Y JST. J. L. 2Y; 58 IST. J. L. 406. 

90. Discount. — A contract between two national banks 
in relation to certain discounts made by the one with the 
other is not affected by the fraudulent report of the dis- 
counting bank of such discounts. (TJ. S. 0. C. A. 1894) 
Fisher v. Tradesman's Nat. Bank, 64 F. E. T06. 

91. Special deposit, recovery of. — A national bank 
may contract to recover a special deposit for others jointly 
with itself, and will be held for a want of proper care in 
such an undertaking. (U. S. Sup. Ot. 1886) Wylie v. North- 
ampton Nat. Bank, 3 N. B. C. 188; 15 F. E. 428; S. C, 
119 U. S. 361. 

92. outer dicta: "When money is deposited in a bank 
under an agreement by its ofBcers, made with the consent 
of the depositors, to pay it to a designated party, the bank 
would be bound to pay it. (S. D. 1891) Sykes v. First Nat. 
Bank, 2 S. D. 242; 49 N.W. E. 1056. 

93. To take personalty in trade. — A national bank, 
having power to acquire real estate, has power to dispose 
of it, and may accept personal property therefor. (Iowa, 
1887) First Nat. Bank v. Eeno, Y3 Iowa, 145; 34 N. W. 
E. 796. 

94. To sell on commission. — A national bank having 
received money as the proceeds of a contract to sell whisky 
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on commission is liable for the same, as for money had 
and received, though such contract is ultra vires and with- 
out authority. (111. 1869) First JSTat. Bank of Decatur v. 
Priest, 50 111. 321. 

95. To enter partnership — The plea of ull/ra vires that 
a national bank had no power to enter a partnership to 
conduct a milling business is not admissible in an action 
by the bank to recover a loan to such partnership. (Tex. 
1896) Cameron v. First Nat. Bank (Tex. Civ. App.), Si 
S. W. R. 178. 

98. Insurance applications. — An agreement by a na- 
tional bank to pay money to or secure insurance in con- 
sideration of a person becoming a customer of the bank 
is ultra vires and void. (Mass. 1896) Dresser v. Traders' 
JSTat. Bank, 165 Mass. 120; 42 K E. E. 567. 

97. Ultra vires as a defense. — The fact that a con- 
tract made by a national bank is ultra vires cannot be 
set up as a defense to an action by the bank growing out 
of such a contract. The power of redress lies with the 
government alone. (111. 1895) Voltz v. Nat. Bank, 158 111. 
532; 42 K E. E. 69; (111. 1882) Penn v. Borman, 102 111. 
623. Union Nat. Bank v. Mathews, 98 U. S. 621 , followed. 

98. A national bank cannot set up the defense of ultra 
vires to avoid payment for goods bought. (U. S. 0. C. A. 
1897) American Nat. Bank v. Nat. "Wall Paper Co., 77 
F. E. 85. 

99. In an action against a national bank for a breach 
of an agreement to procure a person applications for in- 
surance if he will procure for it a customer, the bank can 
set up the defense that such contract was ultra vires. 
(Mass. 1896) Dresser v. Traders' Nat. Bank, 165 Mass. 120; 
42 N. E. E. 567. 

100. Ratification. — Where an association has received 
the consideration on a contract to give a person a .certain 
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number of shares of stock on condition that he will con- 
tinue to be a customer of such bank, the contract is bind- 
ing on the bank. The other party may recover of the 
association the value of its shares on its violation of the 
contract, (Neb. 18Y8) Eich v. State IS^at. Bank of Lin- 
coln, T ISTeb. 201. 

101. Benefits retained.— Where a national bank had 
received and retained the benefits of an vMra vi/res con- 
tract made by its oflBcers, it cannot avoid the contract on 
the ground that it was unauthorized by the directors or 
■was ultra vires. (Wash. 1893) Tootle et al. v. First Nat. 
Bank of Port Angeles, 6 Wash. 181; 33 Pac. E. 345. 

103. Estoppel. — One who has received the benefit of 
an unauthorized contract by a national bank cannot re- 
tain such benefits and question its validity. (U. S. C. C. 
1874) Casey v. La Societe de Credit Mobilier, 1 IST. B. C. 
285; 2 Woods (U. S.), 7Y; (111. 1880) German IS&i. Bank 
V. Meadowcroft, 2 K B. C. 462; 95 111. 124. 

Y. Agency. 

103. A national bank has the power to act as the agent 
of another in disposing of collateral notes for the purpose 
of paying a loan of the principal due to it. {E. D. 1896) 
Anderson v. First Nat. Bank of Grand Forks, 67 N. W. K. 
821; 6 ]Sr. D. 45. 

104. Where the bank has acted as agent ull/ra vires, it 
will be held to its liability for such action, and, the con- 
tract being executed, it cannot disclaim it. Ibid. 

105. In making loans. — A national bank has no power 
to loan money for others, and is not liable for the act of 
the cashier in so doing, such an act being beyond his au- 
thority. (Ark. 1897) Grow v. Cockrill, Bankers' Mag., 
June, 1897, p. 880; 39 S. W. E. 60. 



POWER OF NATIONAL BANKS, VI. 160 

106. To make investment. — "Where the cashier of a 
national bank, assuming to act in its behalf, received 
money as if deposited in the bank, agreeing to make cer» 
tain investments therewith, the bank is liable, such in- 
vestment not having been made, though the agreement 
was uWa vires. (Mass. 1894) L'Herbette v. Pittsfield ]N"at. 
Bank, 38 IST. E. E. 368; 162 Mass. 137. 

VI. Beokeeage, Stocks, Bonds and Teade Options. 

107. Stocks. — Dealing in stocks as a business is pro- 
hibited by the banking act ; but national banks may take 
stocks to secure or pay a debt already existing. (TJ. S. 
Sup. Ct. 18Y5) First ISTat. Bank of Charlotte v. Exchange 
Ifat. Bank of Baltimore, 1 N. B. C. 124; 92 U. S. 122. 

108. To take stocks in the compromise of a debt with 
the intention of selling them is not a dealing in stocks 
within the statute. Ibid. 

109. A national bank may receive corporate stock to 
secure an existing indebtedness, but not for purposes of 
speculation. (Md. 18T4) First E"at. Bank v. Nat. Exchange 
Bank, 39 Md. 600. 

110. A national bank cannot lawfully deal in stocks,, 
not having been granted such power by the banking act. 
(U. S. Sup. Ct. 189Y) California Nat. Bank v. Kennedy, 
167 U.S. 862. 

111. A purchase of stock by a national bank in viola- 
tion of the banking act, being ultn-a vires, is void, and no 
rights can be predicated upon it or liability created 
thereby. Ibid. 

112. National banks are not empowered to act as 
brokers in negotiating the sale of securities. (U. S. C. C. A. 
1896) Farmers' & Merchants Nat. Bank v, Smith, 77 F. E. 
691; 14 C. C. A. 61; 32 U. S. A. 52. 
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113. A national bank cannot act as broker in the sale 
of bonds on commission. (Pa. 18Y9) Smith v. Phila, 
Nat. Bank, 1 "Walk. (Pa.) 318. 

114. A national bank has no power to sell stocks on 
commission for others. (Pa. 1883) 'Searle v. First Nat. 
Bank, 2 Walk. (Pa.) 395. 

115. The selling of stock by a national bank for an- 
other person is outside its regular banking business and 
its chartered powers. (Pa. 1898) Pepperday v. Citizens' 
Nat. Bank of Latrobe, 183 Pa. St. 519. 

116. A national Ijank has no power to deal in the stocks 
of other corporations. (Cal. 1898) Chemical Nat. Bank 
V. Havermale, 52 Pac. E. 1071. 

117. And such bank may plead such ultra vires act as 
a defense to liability on such stocks, even though it has 
accepted dividends from the company on such stocks. 
Ibid. 

118. The United States alone can complain that a na^ 
tional bank has taken municipal bonds by purchase. 
(Miss. 189Y) Town Council v. Union Nat. Bank, 22 S. E. 
291, 

119. To purchase own stock. — A national bank has no 
power to purchase any of its own stock, and no rights can 
be predicated upon an assignment by it of such stock after 
such purchase. (U. S. D. C. 1878) Myers v. Yalley Nat. 
Bank, 2 N. B. C. 156; 18 Nat. Bankr. Eeg. 34. 

120. The assignee in bankruptcy of a national bank di- 
rector cannot recover of the bank the value of stock pur- 
chased by the bank and transferred by it to the director, 
since the bank could not acquire such title and could trans- 
fer none to such director. Ibid. 

131. The statute prohibiting the purchase of its own 
stock by a national bank does not make the stock void, 
and a purchaser in good faith acquires a title good against 
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the bank and its creditors. (TJ. S. 0. C. 1898) Wallace v. 
Hood, 89 F. E. 11. 

132. Sayings bank stock. — A national bank is not pro- 
hibited by statute from holding stock in -a savings bank, 
and having held such stock ui its own name and received 
dividends thereon, it is estopped from denying its liability 
on the ground of the ultra vi/res ownership of such stock. 
(Cal. 1894) Kennedy v. California Savings Bank et al., 35 
'Pae. K. 1039; 101 Cal. 495. 

123. Bonds. — A national bank has the right to retain 
bonds taken by an ultra vires purchase, to secure it for 
the return of the consideration paid, but must deliver 
them up when such consideration is returned or tendered 
back. (U. S. Sup. Ct. 1891) Logan Bank v. Townsend, 
139 U. S. 67. 

124. The selling of railroad bonds is not one of the in- 
cidental powers of national banks, and is not expressly or 
impliedly authorized by the banking act. (Md. 18T5) 
Weckler v. First ~E&t. Bank of Hagarstown, 1 E". B. C. 
633; 42 Md. 581. 

125. In an action by a national bank on certain munici- 
pal bonds, the municipality cannot plead that the pur- 
chase of such bonds by the bank was ultva vires. (Miss. 
1897) Town Council of Lexington v. Union ISTat. Bank, 22 
g. E. 291. 

126. A national bank is not authorized by its charter 
to act as broker or agent in the purchase of bonds or 
stocks. (Pa. 1879) First ISTat. Bank of AUentown v. Hoch, 
2 N. B. C. 875; 89 Pa. St. 324; 33 Am. E. 769; (Md. 
1875) Weckler v. First ISTat. Bank of Hagarstown, 1 IS". 
B. C. 533; 42 Md. 581. 

127. A coupon cut from a bond is a negotiable instru- 
ment, and a national bank may take it and sue upon it. 
(U. S. C. C. 1879) First ISTat. Bank of North Bennington 

11 
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V. Town of Bennington, 2 N. B. 0. 437; 16 Blatch. (U. S.) 
53; (U. S. C. 0. 1881) Lyons v. Lyons Nat. Bank, 19 
Blatch. (U. S.) 279. 

128. GoTernment securities. — A national bank has 
power to agree with a customer to exchange United States 
bonds for other bonds, ^uch agreement being in efPect a 
negotiation of such securities, and as such authorized by 
the banking act. (N. T. 1877) Terkes v. JSTat. Bank of 
Port Jervis, 69 N. Y. 382; (Iowa, 1870) Leach v. Hale, 1 
]S^. B. 0. 466; 31 Iowa, 69; 7 Am. E. 112. 

129. Semlle, the business of exchanging government 
securities is within the powers of a national bank. (IST. T. 
1874) Van Leuven v. First JSTat. Bank, 1 ]Sr. B. C. 724; 54 
]Sr. T. 671, discredited in (N. T. 1875) First Nat. Bank of 
Lyons v. Ocean Nat. Bank, 1 N. B. C. 728; 60 N. T. 278; 
(K T. 1877) Terkes v. Nat. Bank of Port Jervis, 69 N. T. 
382; (Iowa, 1870) Leach v. Hale, 1 N. B. 0. 4G6; 31 
Iowa, 69; 7 Am. E. 112. 

130. Securities. — The national bank act does not in 
terms nor by necessary implication authorize national 
banks to act as brokers in selling securities, and they can- 
not lawfully engage in such business. (U. S. C. C. A. 
1896) Farmers' & Merchants' Nat. Bank v. Smith, 77 F. E. 
129; 14 0. C. A. 61; 32 U. S. A. 52. 

131. Coin. — The national bank act empowers banks to 
buy and sell coin, and banks having coin in pledge have 
a special property therein which they may sell or assign. 
(U. S. Sup. Ct. 1870) Merchants' Nat. Bank v. State Bank, 
1 N. B. C. 47; 10 Wall. (U. S.) 604. 

132. Trade options. — A transfer of a contract for the 
sale of grain for future delivery, made to a national bank 
as collateral on the agreement that the proceeds of cer- 
tain sales of grain by the bank be applied to the protec- 
tion of such contract, does not make the bank a dealer in 
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board of trade options or a seller of property for future 
delivery, so as to vitiate the agreement as an ultra vires 
act. (111. 1894) Morris v. Dixon Nat. Bank, 55 111. App. 
298. 

VII. BOEEOW IViONET. 

133. Under the provisions for the exercise of powers 
incidental to the business of banking, a national bank 
may borrow money, yet the power is so unusual as to lay 
the burden on the lender of seeing that the persons mak- 
ing the loan have authority to bind the bank in the act. 
(U. S. Sup. Ct. 1893) Western ISTat. Bank v. Armstrong, 
152 TJ. S. 346. 

134. A deposit of funds by one national bank in an- 
other is a loan by the second within the terms of the na- 
tional banking act. (IT. S. Sup. Ct. 18Y0) Bank v. Lanier, 
1 K B. C. TO; T8U. S. (11 Wall.) 369. 

135. In the absence of fraud a national bank may bor- 
row money to lend again at a profit. (U. S. 0. C. 1878) 
Nat. Bank of Commerce v. Nat. Bank of Missouri, 30 Fed. 
Cas. 1121. 

136. Limitations on indebtedness. — The limitations 
prescribed by the national banking act on the indebted- 
ness of national banks does not apply to its indebtedness 
for deposits, circulation, special funds subject to draft or 
declared dividends. (U. S. C. C. A. 1894) Weber v. Spo- 
kane Nat. Bank, 64 F. R. 208. 

137. A debt incurred by a national bank in \aolation 
of United States Eevised Statutes, section 5202, is not 
void, and the bank cannot retain the consideration and 
avoid liability. Ibid. 

138. In fixing a limitation on the indebtedness of na- 
tional banks. United States Eevised Statutes, section 5202, 
did not exclude ithe liabilities on circulation, deposits, de- 
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posits of moneys collected, bills of exchange and surplus 
accumulations. (U. S. C. C. 1892) "Weber et al. v. Spokane 
Nat. Bank, 50 F. K 735. 

139. A contract by a national bank in creating a 
debt in excess of its powers is void and not collectible. 
Ibid. 

140. The lender is presumed to know the condition of 
the corporation, and when he voluntarily becomes a cred- 
itor in an amount exceeding the lawful limit he cannot 
recover. Ibid. 

141. A national bank may borrow money by redis- 
counting paper and pledging deposit balances it has with 
another bank as collateral thereto. (U. S. 0. C. A, 1894) 
Ksher v. Continental Nat. Bank, 64 F. K. Y07. 

143. Note of cashier. — A national bank is liable on 
the common counts for money received by it for which 
the personal note of its cashier was given. (111. 1895) 
Chemical Nat. Bank v. City Bank, 40 N. E. E. 328; 166 
111. 149. 

VIII. Gttaeaittbe and Sueetyship. 
See Accommodation Paper. 

143. Commercial paper. — The power of transferring 
commercial paper carries with it, as an incidental, the 
power to guarantee it. (TJ. S. Sup. Ct. 1879) People's 
Bank of Belleville v. Manufacturers' Nat. Bank of Chi- 
cago, 101 IJ. S. 181; 2 N. B. C. 97. 

144. A national bank, having power to discount com- 
mercial paper, may guarantee same in the exercise of 
such power. (Neb., 1894) Thomas v. City Nat. Bank, 40 
Neb. 501; 58 N. W. E. 443; S. C, 46 Neb. 861. 

145. Qucere, whether a national bank can so guarantee 
sureties on paper discounted by it that they should be re- 
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leased from liability on account of sucli suretyship. (Mich. 
1876) First Nat. Bank v. Bennett, 33 Mich. 519. 

146. Suretyship, — JSTo power is given to national banks 
by the banking act to enter into contracts of suretyship 
in which they have no interest. (Mich. 1890) Knicker- 
bocker v. Wilcox, 83 Mich. 200; 21 Am. St. K. 595. 

147. An agreement of suretyship by a national bank 
for the benefit of a third party may be enforced against 
the bank, the other party to such agreement having exe- 
cuted the contract. (U. S. C. 0. 1897) Seeber v. Com- 
mercial ISTat. Bank of Ogden, 11 F. R. 957. 

148. Effect on note. — The ultra vires act of a national 
bank in indorsing a note in consideration of a commission 
received does not affect the title to the note. The govern- 
ment alone can interfere because of acts in excess of the 
bank's power. (N. Y. 1882) Bank of Gloversville v. Burr, 
27 Hun (K T.), 109. 

149. Contract. — It is not within the power of a national 
bank to guarantee, by its cashier, a contract between 
third persons for the delivery of building materials. (JST. H. 
1882) ISTorton v. Derby Nat. Bank, 3 N. B. 0. 568 ; 61 N. H. 
589. 

150. But where the bank has received the benefit from 
the guaranty, it cannot repudiate the unauthorized con- 
tract and retain its fruits. If the guaranty is denied, the 
benefits of the contract must be restored. Ibid. 

IX. MiSOELLASfEOTJS. 

151. Purchase of coin.— 'A national bank has power 
to purchase coin and to purchase it at a place foreign to 
its usual place of business. (U. S. Sup. Ct. 1870) Mer- 
chants' Nat. Bank v. State Nat. Bank, 1 N. B. C. 47; 10 
Wall. (U. S.) 604. 

152. Collections. — The business of collecting commer- 
cial paper is a part of the regular banking business, as 
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carried on under both national and state supervision. 
(Utah, 1886) Mound City Paint Co. t. Commercial IS'at. 
Bank, 4 Utah, 353. 

153. A national bank may receive commercial paper 
for collection, may protest same for non-payment, and is 
liable for a failure so to do. (Ohio, 1879) White v. Nat. 
Bank, 4 W. L. B. (Ohio), 791. 

154. Purchase of property.— A completed purchase of 
property by a national bank cannot be attacked as ultra 
vires except by the government of the United States. 
(Minn. 1893) Hennessey v. City of St. Paul, 54 Minn. 219; 
55 K W. K. 1123. 

155. Donation. — Ifational banks cannot make dona- 
tions of money. They can use their money only for 
proper banking purposes. (111. 1892) McOrory v. Cham- 
bers, 48 111. App. 445. 

156. Assignment of a mortgage. — A national bank 
itiay take an assignment of a mortgage. (K T. 1898) 
Weir V. Birdsall, 50 IST. Y. Supp. 275. 

157. Assign judgment.— It is not an ultra vires act for 
a national bank to sell or assign a judgment secured by 
it. (Mo. 1879) Emory v. Joice, 70 Mo. 537. 

158. To employ attorney. — A national bank has, as 
an incidental power, the power to employ attorneys to 
complain and defend in the courts of law. (Okl. 1895) 
Nat. Bank v. Earl, 39 Pac. E. 391; 2 Okl. 617. 

159. Lease. — The making of a lease by a national bank, 
in process of formation, to provide a place for the trans- 
action of business, is not necessarily preliminary to such 
organization and is void, and there can be no recovery 
thereon against the bank. (111. 1896) MoCormick v. Mar- 
ket Nat. Bank, 162111. 100. 

160. Improve real estate. — The purchase of stock in 
an improvement company by a national bank to secure 
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indebtedness due it is not engaging in the business of im- 
proving real estate, and is not an uUra vi/res act. (Iowa, 

1897) Western Imp. Co. v. Des Moines Nat. Bank, 72 K 
W. E. 657; 103 Iowa, 455. 

161. Buy grain. — SemMe, a national bank can sell seed 
grain of which it is the owner, and take the statutory 
lien to secure payment therefor. (S. Dak. 1897) First 
]S"at. Bank v. Peayy Elevator Co., 72 IST. W. K. 402. 

162. A national bank may purchase wheat where such 
purchase is necessary to protect the bank's interests. (Kan. 

1898) First JSTat. Bank of South Bend v. Bannister, 54 
Pac. E. 20. 

X. FOKFEITDEE OF. 

163. The power of a national bank to do business and 
collect obligations due it continues until the actual de- 
termination of its charter by the comptroller. (Pa. 1879) 
Stephens v. Monongahela Nat. Bank, 2 IST. B. C. 398; 88 
Pa. St. 157; 32 Am. E. 438; (Iowa, 1873) Pangborn v. 
Westlake, 36 Iowa, 546. 

164. A national bank has no right to violate its charter, 
but it has the capacity to do so, and will be bound by its 
acts when a repudiation of such acts would do wrong to 
innocent parties. (U. S. C. C. 1874) Casey v. La Societe 
de Credit Mobilier, 1 JST. B. C. 285; 2 Woods (U. S.), 77. 
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1. Essentials of. — A preference to be within the stat- 
ute need only be made when insolvency is in the contem- 
plation of the bank making the transfer, and such insolv- 
ency need not be known or contemplated by the one to 
whom the transfer is made. (U. S. C. 0. 18T4) Casey v. 
La Societe de Credit Mobilier, 1 ]^. B. C. 285; 2 Woods 
(U. S.), 77. 

2. The preference intended by the statute is a prefer- 
ence to an existing creditor, and not a security given to 
one who is in the future to advance funds to the bank. 
Ibid. 

3. A transfer of property made to a creditor after the 
vote of the directors to go into liquidation is a preference 
within the statute. (TJ. S. Sup. Ct. 1889) Nat. Security 
Eank v. Butler, 3 N. B. C. 320; 129 U. S. 223. 

4. The knowledge or intent of the creditor, when he 
received the payment, is immaterial, and, when the facts 
appear, the intent follows as a conclusion of law. Ibid. 

5. Essentials, fraud. — Section 5242, United States Ke- 
vised Statutes, as to preferences, is directed to a prefer- 
ence in which there is fraud in fact, and if such transfer 
be made to adequately secure a valid debt, it does not 
come within the statute and will be sustained. (U. S. 
0. C. 1890) Armstrong v. Chemical Nat. Bank, 41 F. E. 
234. 

6. Insolvency, definition of. — "Insolvency," within 
section 5242, United States Kevised Statutes, does not 
mean an absolute inability of the debtor to pay his debts 
at some future time, but a present inability to pay in the 
ordinary course of business. (N. T. 1874) Case v. Citi- 
zens' Nat. Bank of Louisiana, 1 N. B. C. 276; 2 Woods 
(U. S.), 23; (U. S. C. C. 1883) Market Nat. Bank v. Pa- 
cific Nat. Bank, 3 N. B. C. 672; 30 Hun (N. Y.), 50. 

7. " Contemplation of insolvency." — A national bank 
is in contemplation of insolvency when the fact becomes 



PREFERENCES. 169 

reasonably apparent to its officers that it will presently 
be unable to meet its obligations, and will be obliged to 
suspend its ordinary business operations. (U. S. C. C. 1885) 
Eoberts, Eeceiver, v. Hill, 24 F. E. 571. 

8. Intent to prefer. — The intent to give a preference 
is to be presumed when a bank makes a payment to a 
creditor, when the officers knew of its insolvency, and 
that it could not pay all of its creditors in full. Ibid. 

9. Knowledge of insolvency. — No knowledge by the 
officers of a national bank of its insolvency is sufficient 
to avoid a transaction on the ground of fraud, unless the 
evidence clearly shows that the directors had such knowl- 
edge. (U. S. 0. C. 1883) Balbach v. Freylinghuysen, Ee- 
ceiver, 15 F. E. 675. 

10. Liquidation, intent. — A transfer of assets to on© 
creditor after the directors have voted to go into liquida- 
tion and to ask for a receiver conclusively shows an intent 
to prefer within the statute. (U. S. Sup. Ct. 1889) JSTat. 
Security Bank v. Price, 3 IST. B. C. 320.; 22 F. E. 697. 

11. Pledge of note. — If the officers of a national bank 
saw, at the time of pledging a note to secure a depositor, 
that the bank was approaching failure, and made the 
pledge to keep the note 'out of the assets to be distributed, 
the pledge would be void. But if they made it in order 
and expecting to prevent failure, it would be valid. (U. S. 
C. C. 1885) Eoberts v. Hill, 23 F. E. 311. 

12. Balance with correspondent, retention of. — Where 
a balance of deposit had been held as a pledge for a loan, 
such balance may be retained on the day of the pledgor's 
insolvency, and such a retention is not a preference within 
the statute. (U. S. C. 0. 1893) Bell v. Hanover ISTat. Bank, 
57 F. E. 821. 

13. Such retention is valid because of such pledge, in- 
dependent of any theory of set-off which would be equi- 
table onljr and not enforceable in a suit at law. Ibid. 
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14. Collections ; application of, to debt. — The accept- 
ance of a draft in good faith and in the usual course of 
business on the day before the drawer bank's failure does 
not forbid the application of the proceeds by the accept- 
ing bank on a debt due it, so as to create a preference 
within the statute. (U. S. 0. C. 1890) In re Armstrong, 
41 F. E. 381. 

15. Securities, pledge of. — A transfer of securities, 
not to secure an antecedent indebtedness, but to raise 
money to prevent actual failure, is not an act of prefer- 
ence within the statute. (U. S. 0. 0. 1885) Armstrong t. 
Chemical ISTat. Bank, 41 F. E. 234. 

16. Renewal notes, transfer of. — The statute (Eev. Stat. 
U. S., sec. 5242) forbidding a preferential transfer of notes, 
bonds, etc., applies only to a transfer of notes, etc., which 
are a part of its assets, afid does not apply to renewal notes 
in the possession of the bank, when it still holds the orig- 
inal notes, not having delivered them up to the maker. 
(Ala. 1892) First ISTat. Bank of Decatur v. Johnston, 97 
Ala. 655; 11 S. E. 690. 

17. A transfer of assets to sureties on bonds given to 
protect the bank from attachments, held not fraudulent, 
it appearing that the comptroller, examiner and direct- 
ors had concluded the bank to be solvent, and such bonds 
being given, not to prefer a creditor, but to entirely pre- 
vent other creditors satisfying alleged illegal claims. (U. S. 
C. 0. 1885) Price, Eeceiver, v. Coleman, 22 F. E. 694. 

18. Purchase of drafts.— A disposal of certain drafts 
not belonging to the bank, for the purpose of substituting 
cash therefor, and thus averting the failure of the bank, 
held not to be a preference within the meaning of section 
5542, United States Eevised Statutes. (S. J. 1884) Tat- 
tle V. Freylinghuysen, 3 IST. B. C. 576; 38 K J. Eq. 12. 

19. Payment in negotiable paper. — Where payment 
of a deposit was made in negotiable paper on the day of 
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failure, to a director who was ignorant of the insolvency, 
held, that the circumstances did not amount to a prefer- 
ence within the statute, vitiating such a transfer. (N. T. 
1892) Hayes v. Beardsley, 136 IST. T. 299; 32 IST. E. E. 855. 

20. Mortgage by shareholder. — A mortgage given a 
shareholder to secure one depositor is a preference and is 
void against the claim of the receiver. (U. S. C. 0. 1888) 
Gatch V. Fitch, 34 F. E. 566. 

21. Remittances. — Eemittances made by a national 
bank in the regular course of business before the commis- 
sion of any act of insolvency, though the bank is actually 
insolvent at the time, are not preferences within the mean- 
ing of section 5242, United States Eevised Statutes. (IJ. S. 
C. C. A. 189T) Hayden v. Chemical l^at. Bank, 84 F. E. 
874; 55 U. S. A. 420; 15 B. L. J. 212. 

22. Conflict of laws. — A state statute wMch forbids a 
transfer of property with a view to a preference, in case 
of insolvency, where the transferee has reasonable cause 
to believe that the transferrer is insolvent or in contem- 
plation of insolvency, is not in conflict ynth. Eevised Stat- 
utes of the United States, section 5187, as to the power of 
national banks to hold real estate. (U. S. Sup. Ct. 1896) 
HcClellan v. Chipman, 164 U. S. 347. 
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See Claims, IV. 
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See Bonds of Officers; Officers; Vice-President. 
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President, representation of, as to bank's condition, see Capitai. 

Stock, 36-40. 
Misapplication by president, see CeiminaI/ Law, 11. 
False entries, liability for, see False Enteibs, 33, 24. 
Actions in name of, see Actions, 29. 
Indictment of, see Indictment, 15. 
Resignation to, see Dibectoes, 14 

I. Atjthoeitt. 

1. In general. — The inherent powers of a president 
of a national bank are limited, and, in general, he has no 
more power than any other director, except that he may 
take charge of the litigation of the bank by employing 
counsel and otherwise. (W. Va. 1880) First Nat. Bank 
of Wellsbnrg v. Kimberlands, 16 "W. Va. 555. 

3. The president of a national bank may be authorized 
by its directors to do all acts and make all contracts 
which the directors have authority to make and power 
to confer such authority. Ibid. 

3. During suspension. — The president of a national 
bank does not " retire " from office upon the suspension 
of the bank and the investigation of its affairs by a bank 
examiner. His functions are only suspended. (U. S. Sup. 
Ct. 1898) American Surety Co. v. Pauly, lYO U. S. 160. 

4. Proof of authority. — To prove the authority of the 
board of directors given to the president, it is not neces- 
sary to produce a resolution of such board, but it may be 
inferred from facts which show a public holding out by 
the directors of the president as having such power. Ibid. 

5. After liquidation. — The president of a national 
bank has no authority to bind it after liquidation, except 
such as results from his duty to wind up its affairs, to col- 
lect and to reduce to money the assets and pay the cred- 
itors. (U. S. Sup. Ct. 1889) Schrader v. Manufacturers' 
Nat. Bank, 133 U. S. 67. 
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6. Compromise debts. — The president of a national 
bank has power, virtute officii, to compromise and release 
a debt due to the bank. (Texas, 1897) Farmers' Ifat. Bank 
V. Templeton, 90 Tex. 503; 39 S. W. E. 914. 

7. Subscribe money. — The president of a national bank 
is not authorized to subscribe money for purposes entirely 
foreign to the banking business, and the bank is not bound 
thereby. (ISTeb. 1894) Eobertson v. Buffalo County Nat. 
Bank, 58 N. W. E. 715; 40 Ifeb. 235. 

8. Borrow money. — The president of a national bank, 
acting as the sole managing officer of the bank, has power 
to borrow money for the bank in the ordinary course of 
business. (U. S. C. C. A. 1893) Simons v. Fisher, 65 F. E. 
905. 

9. The power of a national bank president to borrow 
money for the bank is not inherent, but may be conferred 
either by express vote of the directors or by ratification 
or by acquiescence with full notice. (U. S. C. 0. 1893) 
ISTat. Bank of Commerce v. Atkinson, 55 F. E. 465. 

10. Clieck on bank's account. — A president of a na- 
tional bank has not, by virtue of his office, power to check 
against the account of his bank with another bank. (U. S. 
Sup. Ct. 1895) Putnam v. United States, 162 TJ. S. 687. 

11. To employ counsel. — The president of a national 
bank has the implied power to employ counsel and man- 
age the litigation of the bank, and to complain and defend 
in its name in the courts. (W. Va. 1880) First ISTat. Bank 
of Wellsburg v. Kimberlands, 16 "W. Ya. 555. 

12. Guaranty. — The guaranty for the bank of notes 
by the president of a national bank upon the sale of such 
notes is to be presumed to be within his powers. (ISTeb. 
1894) Thomas v. City Nat. Bank, 58 1ST. W. E. 943; 40 
Neb. 501. 

13. The guaranty by the president of a national bank 
for the bank, made after the bank has gone into liquida- 



■174: PRESIDENT, L 

tion, does not bind the corporation. (U. S. Sup. Ct. 1889) 
Schrader v. Manufacturers' Nat. Bank, 133 U. S. 67. 

14. Parol evidence cannot be admitted to charge the 
bank with liability on a guaranty Tv'hich appears on its 
face to be the president's, and which is made by him in 
excess of his authority. (Mich. 1876) First Nat. Bank v. 
Bennett et al., 33 Mich. 520. 

15. A guaranty against loss or liability for signing as 
sureties, given by a bank president in his own name and 
without authority from the directors, is the individual 
contract of the president and is not binding on the bank. 
Ibid. 

15a. Pay promoter. — The promise of the president of 
a national bank to pay a promoter for services in organ- 
izing the corporation cannot be enforced against such 
bank without showing subsequent ratification by the cor- 
poration. (Pa. 1891) Tifft V. Quaker City Nat. Bank, 8 
Pa. Co. 606; 141 Pa. St. 550; 21 Atl. K. 660. 

15b. Personal debts, application of bank funds. — In 
the absence of special authority, neither the president 
nor cashier, nor both together, can appropriate any part 
of the funds of the bank to the payment of the president's 
personal debts. (K C. 1890) Dowd v. Stephenson, 106 
N. C. 467; 10 S. E. K. 1101. 

15c. Knowledge of, not notice to bank. — "Where the 
president of a national bank obtains through the cashier 
a discount of a note for his own benefit, the cashier act- 
ing as the agent of the bank, though without authority, 
the bank is bound, and is not affected by the president's 
knowledge that there was no consideration to the note, 
and may recover thereon. (Mass. 1894) First Nat. Bank 
of Grafton v. Babbidge et al., 160 Mass. 563; 36 N. E. K. 
462. 

16. The knowledge of the president of a national bank, 
who is also a member of a firm for whom he, acting as 
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president of such bank, discounts paper, is to be imputed 
to the bank when he is acting in the bank's behalf and 
not in his own. (U. S. C. C. A. 189T) Niblack v. Cosier, 
80 F. R 596. 

17. Security to inure to bank, — The president of a 
national bank having secured advances to his relative, a 
minor, on an oral guaranty, is bound for the debt, and 
any lien he acquired to secure himself for the debt should 
inure to the bank. (Texas, 189i) Brown v. Farmers' & 
Merchants' Nat. Bank, 31 S. W. R. 216; 88 Tex. Sup. 265. 

18. Representations of. — Representations made by the 
president of a national bank at the banking house, while 
apparently engaged in his duties as such officer, will bind 
the bank. (ISTeb. 1896) City ISTat. Bank v. Thomas, 46 ]S"eb. 
861. 

II. Liability of Peesidbnt. 

19. Loans on verbal guaranty. — The president of a 
national bank who, by a verbal promise of a collateral 
security, induces the bank to loan money on a void or 
voidable promise, is guilty of a breach of trust. (Texas,. 
1895) Brown v. Farmers' & Merchants' N"at. Bank, 31 S, 
W. E. 216, 283; 88 Tex. Sup. 265. 

20. The purchase by the president of a national bank 
of a large amount of paper, knowing same to be burdened 
with a guaranty which was liable to defeat its collection,, 
is such negligence as makes him liable for any loss to the 
bank thereon. (U. S. C. C. A. 1897) Stearns v. Lawrence, 
83 F. R. 738. 

21. Absence, failure of bank. — Where the absence of 
the president was without knowledge of the coming in- 
solvency of the bank, and he took no part in and had no 
knowledge of the acts which led to such insolvency, he 
was held not liable. (U. S. C. C. 1887) Movius, Receiver, 
V. Lee et al., 30 F. R. 298. 



176 PRESIDENT, IIL 

III. Liability of Bank foe Acts of. 

22. Acts within apparent scope of authority.— A 

bank is bound by the acts of its president within the ap- 
parent scope of his authority both at its banking house 
and in other places. (U. S. 0. C. 1880) Burton, Eeceiver, 
V. Burley, Eeceiver, 2 JST. B. C. 134; 2 Biss. (U. S.) 253. 

23. Indorsement of bank's name. — A national bank 
is not liable on an accommodation indorsement by the 
president which it had not authorized or ratified. (U. S. 
C. C. 1893) ]Srat. Bank of Commerce v. Atkinson, 55 F. R. 
465. 

24. Promise to pay lien on property received. — The 
president of a national bank has the power to take the 
property of a debtor of the bank to secure the payment 
of a debt to the bank, and to promise to pay certain liens 
with which such property is incumbered, and the bank is 
bound by such act and promise. (Tex. 1890) Panhandle 
Nat. Bank v. Emery, T8 Tex. 498. 

25. Ratification, retention of benefits. — The retention 
of benefits by a national bank received on an unauthorized 
act of the president is a ratification of such act whether 
it was beyond his power or not. (Neb. 1894) Thomas v. 
City Nat. Bank, 58 N. W. E. 943 ; 40 Neb. 501. 

26. The acceptance of benefits by a national bank from 
a contract entered into by the president without authority 
is a ratification of such contract, though such receipt be 
unknown to the directors at the time, unless immediately 
disavowed by the directors when actual notice is brought 
home to them. (W. Ya. 1880) First Nat. Bank of Wells- 
burg V. Kimberlands, 16 "W. Ya. 555. 

27. The ultra vires act of the president of a national 
bank in taking certain notes is ratified by such bank 
bringing suit on the notes. (U. S. 0. C. A. 1896) Wilson 
V. Fauly, 12 F. E. 129. 



PRESIDENT, IV— REAL ESTATE. 1Y7 

28. Where the president of a national bank deposited 
the money received on his unauthorized loan in the name 
of the bank, and the bank received the benefit, it cannot 
escape liability, having thus ratified his act. (TJ. S. 0. C. A. 
1896) Ditty v. Dominion Nat. Bank of Bristol, T5 F. E. T69. 

29. Ratification by directors. — The directors of a na- 
tional bank may ratify any act of the president without 
authority which it was- in their power to authorize him 
to do. (W. Ya. 1880) First Nat. Bank of Wellsburg v. 
Kimberlands, 16 W. Va. 555. 

30. Loans^ knowledge of directors. — Where the di- 
rectors knew and retained the benefit of a loan made by 
the president to a firm of which he was a member, they 
cannot be heard to say the transaction was illegal. (U. S. 
C. C. 1874) Casey v. La Societe de Credit Mobilier, 2 
Woods (U. S.), 77; IN. B. C. 285. 

31. Lapse of time, acquiescence. — The acquiescence 
of seven years in the unauthorized act of a president of a 
national bank will amount to a ratification. (Pa. 1880) 
Winton V. Little, 3 N. B. C. 725; 94 Pa. St. 64. 

IV. Eemoval of. 

32. Under the national banking act, the board of direct- 
ors of a national bank have power to remove the presi- 
dent, though no valid by-laws exist empowering them to 
do so. (N. T. 1864) Taylor v. Hutton, 1 N. B. 0. 755; 43 
Barb. (N. Y.) 195. 

REAL ESTATE. 

See Lease; Powees. 

Eeal-estate security, see Powers, III, a. 
Taxation of, see Taxation, I, f. 
Deduction of, for taxation, see Taxation, VI, b. 
Improvement of, by bank, see Powers, 160. 
13 
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1. Title voidable^ how attacked. — The acquisition, by 
a national bank, of real estate -which it is not authorized 
to take, is not void, but only voidable, and can be attacked 
by the government alone. (U. S. Sup. Ct. 1878) Union 
Nat. Bank v. Mathews, 98 U. S. 658; 2 N. B. C. 12; (U. S. 
Sup. Ct. 1880) ISTat. Bank v. Whitney, 3 E". B. 0. 5; 103 
U. S. 99; (IT. S. Sup. Ct. 1881) Swope v. Leffingwell, 105 
JJ.S.B; (U. S. Sup. Ct. 1884) Eeynoldsv. Crawfordsville 
TN'at. Bank, 112 TJ. S. 405; (U. S. Sup. Ct. 1884) Fortier 
V. Nevsr Orleans Bank, 112 TJ. S. 439; 3 N. B. C. 140; (111. 
1882) Penn v. Borman, 102 111. 623. 

2. The purchase by a national bank of land previously 
mortgaged to it, together with other land not mortgaged, 
for the purpose of securing the same debt, does not in- 
validate the title acquired to the mortgaged premises. 
Such title under any view is valid until assailed in a di- 
rect proceeding. (U. S. Sup. Ct. 1884) Eeynolds v. Craw- 
fordsville ISTat. Bank, 112 U. S, 405. 

3. No one but the government can raise the question 
as to the ult/ra vvres of a purchase by a national bank. 
(Minn. 1884) First Nat. Bank v. Hansen, 33 Mum. 40; 
(Minn. 1893) Hennesey v. City of St. Paul, 54 Minn. 219; 
55 N. W. E. 1123; (Mo. 1882) Wherry v. Hale, 3 N. B. 0. 
521; 77 Mo. 20. 

4. Sale of, forfeiture. — Failure of a national bank to 
sell land acquired by it within five years does not forfeit 
its title in such a way that any one can enter and gain 
title. The government alone can object, and that in a 
direct proceeding. (Ky. 1893) Nat. Bank of Commerce 
V. Licking Yalley Land & Mining Co., 22 S. W. E. 881. 

5. Sale of, injunction, jurisdiction. — A suit to enjoin 
the sale of real estate under a deed of, trust given as se- 
curity to a promissory note purchased by a national bank, 
and which involves the right of such bank to purchase 
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such note, presents a federal question, and the supreme 
court of the United States has jurisdiction. (U. S. Sup. 
Ct. 1881) Swope V. Leffingwell, 105 U. S. 3. 

6. Purchase of. — National banks may hold and con- 
vey such real estate as they may purchase at sales under 
judgments, decrees or mortgages held by guch associa- 
tions, or to secure debts due them. (Mo. 1882) Wherry 
T. Hale, 3 N. B. C, 521; YY Mo. 20. 

7. May discharge prior lien. — A national bank hav- 
ing acquired title to realty incumbered by a mortgage has 
power to pay and discharge such lien. (IST. T. 1898) Mut- 
ual Life Insurance Co. v. Yates Co. ISTat. Bank, 54 JST. T. 
Supp. 743. 

8. Sale of, mortgage security. — A national bank may 
take back a mortgage to secure it for the purchase-money 
of real estate sold by it. (La. 1877) New Orleans Nat. 
Bank v. Kaymond, 29 La. Ann. 355. 

9. Deed of, resolution of directors. — A deed of the 
trustees of a national bank regularly made, and reciting 
that it was made by the trustees at the request of the 
bank, raises a presumption of authority of the board of 
directors sufficient to make title absolute. (U. S. C. C. A. 
1896) Butler et al. v. Cockrill, 73 F. K. 945. 
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1 Appointment op. 

IL Title of Receiver. 
IIL Powers op. 
IV. Eeceiver's Certificates. 

V. Expenses op RECEivERsmp. 
VI Actions by Receiver. 

a. In Oeneral. 

b. Jurisdiction of Courts. 



180 RECEIVER, L 

VL Actions by Receiver — continued, 

c. Pleading and Practiee. 

d. Semoval of Causes. 
VIl Sales by Receivek. 

VIIL Liability. 

See Agent of Shaeeholders; Claims; Insolvency; Liquidation. 

Denying entries on books, see Books op National Bane, 4 

Decision of, as to claims, see Claims, 1. 

Judgment against, for claims, bar to equity proceedings, see Claims, 6; 

Interest during administration of, see Claims, 15-SO. 

Composition of claims by, see Claims, 35. 

Preferred claims in hands of, see Claims. 45-81. 

Appointment on dissolution, see Dissolution, 1. 

Expenses of, do not include fees of district attorney, see District 
Attorney, 4. 

Actions by, against direbtors, see Directors, 48-65. 

Action by, to recover dividend, see Dividend, 3. 

Appeal bond in actions by, see Actions, 27. 

Redemption of circulation by, see Circulation, 60. 

Shareholders' liability for expenses of, see Liability op Sharehold- 
ers, 63. 

Actions by, to enforce shareholders' liability, see Liability Of Share- 
holders, IV. 

Can recover usury, see Usury, 103. 

Taxation of property in hands of, see Taxation, X 

I. Appointment of. 

1 . Power of comptroller. — Appointments of receivers 
of national banks made by the comptroller of the cur- 
rency under the national banking act are presumed to be 
made with the concurrence or approval of the secretary 
of the treasury, and are made by the head of the depart- 
ment within the meaning of the constitution. (U. S. C. C. 
1883) Price v. Abbott, Vl F. E. 506. 

2. The power of the comptroller of the currency to ap- 
point a receiver of a national bank is discretionary and 
not reviewable by the courts. (U. S. C. C. 1893) Wash- 
ington. Nat. Bank v. Eckels, 57 F. K. 870. 
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3. The voluntary liquidation of a national bank does 
not affect this power of the comptroller, but it may be 
exercised as well before such liquidation as after. Ibid. 

i. N"either does the act providing for the selection of 
an agent by the stockholders limit the power of appoint- 
ment by the comptroller. Ibid. 

6. The power of the comptroller to appoint a receiver 
of a national bank is not limited to cases where his action 
is taken before the bank is Closed. Ibid. 

6. , removal.^ The receiver of a national bank is 

the instrument of the comptroller of the currency, and 
the power of appointment carries with it the power of 
removal. (U. S. Sup. Ot. 1869) Kennedy v. Gibson, 1 K 
B. G. 17; 75 U. S. (8 Wall.) 498. 

7. Appointment by courts. — A court of equity has 
power, on the application of a judgment creditor, to ap- 
point a receiver of a national bank. (U. S. C. C. 1876) 
Wright V. Merchants' IS'at. Bank, 1 IS". B. 0. 3^1; 1 Flip- 
pin, 668. 

8. The power of appointment vested in the comptroller 
does not exclude the courts from jurisdiction when the 
proper equities appear. Ibid. 

' 9. This power may be exercised when it appears that 
the bank has conveyed its assets in fraud of certain of its 
creditors and created a preference within section 5242, 
United States Eevised Statutes. Ibid. 

10. The power of the comptroller to appoint a receiver 
exists only in certain contingencies, and in other cases a 
proper court, when necessary, will appoint a receiver and 
administer the assets. (U. S. C. C. 1875) Irons v. Manu- 
facturers' JSTat. Bank, 1 IST. B. C. 203; 6 Biss. (U. S.) 301. 

11. The appointment by a court of a provisional re- 
ceiver of a national bank, which is insolvent and mis- 
managed, may be made without notice, and in an action 



182 RECEIVEE, 1 

to whioli tlie officers and shareholders of the bank are not 
parties, if the bank itself is. (Kan. 1889) Elwood v. First 
Nat. Bank, 41 Kan. 475; 21 Pac. E. 673. 

12. Determination of comptroller conclusive. — The 
determination of the comptroller of the currency to ap- 
point a receiver of a national bank, and the levy by him 
of an assessment on the shareholders, are conclusive oa 
both the shareholders and debtors of the bank. (N. T. 

1890) Peters v. Foster, 56 Hun (N. T.), 60; 10 'N. T. Supp. 
389. 

13. Necessity of appointment. — The necessity for the 
appointment of a receiver need not be shown by legal 
proof or evidence, but the comptroller is left to be satis- 
fied as best he can under the peculiar facts and circum- 
stances of each case as to such necessity. (N. Y. 1874) 
Piatt V. Beebe, 1 N. B. C. 725; 57 IST. T. 339. 

14. Legality of appointment. — Stockholders and debt- 
ors of a national bank cannot question the legality of the 
appointment of a receiver by the comptroller. (U. S. 0. 0. 

1891) Young V. Wempe, 46 F. E. 354. 

15. Debtors sued by a receiver cannot question the 
legality of his appointment. It is sufficient that he is re- 
ceiver in fact. (U. S. Sup. Ct. 1874) Cadle v. Baker, 1 N^. 
B. 0. 108; 87 U. S. (20 Wall.) 650; (N. Y. 1874) Piatt v. 
Beebe, 1 IST. B. C. 725; 57 JST. Y. 339. 

16. When appointed. — To warrant the appointment 
by a court of a receiver of a national bank in process of 
liquidation, the mismanagement of the directors in charge 
and the danger of loss or injury to the rights of the 
plaintiff should be clearly proved. (Kan. 1893) Watkins 
V. JSTat. Bank of Lawrence, 51 Kan. 254; 32 Pac. E. 914. 

17. Where a national bank has gone into liquidation 
and an execution is returned nulla bona, a court of equity 
will appoint a receiver and give the creditors relief. (Ga. 
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1879) Merchants' & Planters' Nat. Bank v. Trustees of Ma- 
sonic Hall, 63 Ga. 549; 2 K B. C. 220; S. C, 65 Ga. 603. 

18. A receiver will be appointed of a national bank in 
voluntary liquidation, when it is greatly mismanaged by 
the agents in charge. (Kan. 1889) Elwood v. First Nat. 
Bank, 41 Kan. 475; 21 Pac. E. 673. 

19. Effect of appointment, officer of the United 
States. — A receiver appointed by the comptroller with 
the concurrence of the secretary of the treasury is an 
officer in the public service of the United States. (U. S. 
C. G. 1876) Stanton v. Wilkeson, 8 Ben. (U. S.) 357; 2 N. 
B. C. 162. 

20. , dissolution. — The appointment of a receiver 

by the comptroller of the currency does not dissolve the 
corporation. (111. 1895) Chemical Nat. Bank v. Hartford 
Deposit Co., 156 111. 522; 41 N. E. K. 225; (U. S. Sup. Ct. 
1871) Bank of Bethel v. Pahquioque Bank, 1 N. B. C. 77; 
14 Wall. (U. S.) 383. 

21. The appointment of a receiver of a national bank 
does not dissolve the bank, but it still exists to discharge 
its liabilities and collect its assets. (U. S. Sup. Ct. 1895) 
Chemical Nat. Bank v. Hartford Deposit Co., 161 U. S. 1. 

22. , actions. — ^A national bank in the hands of a 

receiver may still sue and be sued. (N. Y. 1874, 1875) 
Green v. Walkill Nat. Bank, 1 N. B. C. 786 ; 7 Hun (N. Y.), 
63 ; (N. Y. 1875) Security Bank of New York v. Nat. Bank 
of Commonwealth, 1 N. B. C. 774; 4 Thomp. & Cook, 518; 
2 Hun (N. Y.), 287. 

23. Evidence of appointment. — The certificate of the 
comptroller of the currency is sufficient evidence that he 
was satisfied that the necessity existed for the appoint- 
ment of a receiver and of such appointment. (N. Y. 1874) 
Piatt V. Beebe, 1 N. B. C. 725; 57 N. Y. 339. 

24. The commission of a receiver of a national bank 
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signed by the comptroller of the currency and bearing 
the seal of his office proves itself, (l^eb. 1898) Davis' Es- 
tate V. Watkins, 15 B. L. J. 655; Y6 K W. K. 575. 

II. Title of Eeoeivee to Bank Assets. 

25. When transferred. — The closing of a national 
bank, its dissolution by order of a court, and the appoint- 
ment of a receiver, transfer the title to its assets to the 
receiver. (U. S. Sup. Ct. 1892) Scott v. Armstrong, 146 
TJ. S. 499. 

26. As trustee. — The receiver takes as a mere trustee 
for creditors, not for value nor without notice, and sub- 
ject to the claims and defenses which might have been 
interposed for or against the corporation before the lien 
of the United States attached. Ibid. 

27. Equities. — A receiver of a national bank, like an 
assignee in bankruptcy, takes only the mere equities of 
the bank as of the day of failure, and holds them as 
trustee for all interests in existence at the time. (U. S. 
C. C. 1892) Nat. Exchange Bank v. Beal, 50 F. R. 355. 

28. Enforcing title. — The title of a receiver of a national 
bank is the same as that of an assignee in bankruptcy, and 
he has only the estate and title which the bank had, and 
can only enforce it as the bank could. (U. S. C. C. 1874) 
Casey v. La Societe de Credit Mobilier, 1 N. B. C. 285; 2 
"Woods (U. S.), 77. 

29. Trust funds^ limitation. — The receiver of a na- 
tional bank receives the assets of the bank as a trust fund 
for the benefit of the bank's creditors, which fund the 
statute of limitations does not touch or affect. (U. S. C. C. 
1886) Kiddle v. First Nat. Bank, 27 F. E. 503. 

30. Priority, — The rights of a receiver are not affected 
by, and have priority over, those arising under an agree- 
ment made by the bank subsequent to his appointment. 
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(F. S. Sup. Ot. 1889) Nat. Security Bank v. Butler, 3 JST. 
B. 0. 320; 129 U. S. 223. 

31. Attachment^ priority. — The receiver of a national 
bank has a lien on its property prior to the attachment 
of an individual creditor levied after the bank has become 
insolvent, and may move for the dissolution of such at- 
tachment. (U. S. Sup. Ct. 1874) Eirst Nat. Bank of Selma 
V. Colby, 1 ]Sr. B. C. 109; 88 U. S. (21 WaU.) 609. 

32. Property in custody of bank. — The receiver, by 
his appointment, acquires no right to property in the cus- 
tody of the bank, which the bank does not own, as against 
the real owner. (N. Y. 1886) Corn Exchange Bank v. 
Blye, 3 K B. C. 634; 101 K T. 303; 4 K E. E. 635. 

33. Replevin lies for property in the possession of the 
receiver over which he has no jurisdiction and as to which 
he has no right. Ibid. 

III. POWEES OF A EeCEIVEE. 

M. In general. — The receiver of a national bank rep- 
resents the bank, its stockholders and its creditors, but 
does not represent the government. (U. S. Sup. Ct. 1870) 
Case V. Terrell, 1 JST. B. C. 67; 11 Wall. (U. S.) 199. 

35. The receiver of a national bank stands in the shoes- 
of the bank, and can assert only the rights against sub- 
scribers to the capital stock which the bank could have 
asserted. (IT. S. C. C. 1889) Winters v. Armstrong, 37 
F. E. 508. 

36. Contract. — As to contracts with a receiver in ex- 
cess of his authority, third parties contract at their peril, 
and the bank cannot be charged for the default of a re- 
ceiver acting outside of his legitimate powers. (Kan. 1882) 
Ellis V. Little, 3 N. B. C. 440; 27 Kan. 707; 41 Am. E. 
434. 

37. A receiver of a national bank has no power to make- 
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a contract with an attorney giving him control of a mort- 
gage of the bank, and to give him one-half of the land to 
be obtained by foreclosure. (Texas, 1890) Barrett v. Hen- 
rietta Nat. Bank, Y8 Tex. 222. 

38. A receiver of a national bank may at any time 
dismiss an attorney employed by him after payment of 
charges due, and employ another person in his place with- 
out assigning any reason therefor. (U. S. D. C. 1892) In re 
Herman, 50 F. E. 51T. 

39. To compromise debts. — A receiver of a national 
bank is an officer of the United States, and can be directed 
by a district court of the United States to compromise 
doubtful debts. (U. S. D. C. 1867) Petition of Piatt, 1 IST. 
B. C. 181; 1 Ben. (U. S.) 534. 

40. The court can order the receiver of a national bank 
to " sell or compound " only " bad or doubtful debts," and 
a composition of any other debts is ineffectual. (U. S. C. 
0. 18Y9) Price, Eeceiver of Yenango Nat. Bank, v. Yates, 
2 N. B. C. 204; 19 Alb. L. J. 295; 19 Fed. Gas. 1322. 

41. Compromise of stockholders' liability. — Quaere, is 
the statutory liability of stockholders a debt within the 
meaning of the clause authorizing courts to order the 
compounding of "bad or doubtful debts?" (U. S. D. C. 
1892) In re California Nat. Bank Stockholders, 53 F. E. 38. 

42. Power of court to order payment of debts. — The 
receiver of a national bank can pay out moneys only on 
the order of the comptroller, and cannot be ordered by a 
state court to pay a judgment. (N. T. 1876) Ocean Nat. 
Bank v. Carll, 1 N. B. 0. 792; 7 Hun (N. Y.), 237. 

43. Notice of authority. — Aperson dealing with a re- 
ceiver in his official capacity is bound to have knowledge 
of his authority to act as such receiver. (Kan. 1882) Ellis 
v. Little, 3 N. B. C. 440; 27 Kan. 707; 41 Am. E. 434. 
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IV. Kkceitees' Oeetificates. 

44. The holder of receivers' certificates, since they are 
not commercial paper, takes them subject to all equities 
between the original parties, even though he takes for 
value and without notice. (TJ. S. C. C. 1887) Central JSTat. 
Bank of Boston v. Hazard et al., 30 F. E. 484. 

45. A lonafide holder taking at a discount will be pro- 
tected only to the amount advanced by the first buyer. 
Ibid. 

V. Expenses of the Eeoeiveeship. 

46. Where a receiver is appointed at the suit of the 
creditors, the expenses of his administration must be borne 
by them. (U. S. Sup. Ot. 1887) Eiohmond v. Irons, 3 N. 
B.C. 211; 121 U.S. 27. 

VI. Actions by Eeoeivees. 
a. In General. 

47. Power to sue and be sued in actions in which the 
association is interested is not conferred upon the receiver 
of a national bank. (17. S. Sup. Ct. 1871) Bank of Bethel 
V. Pahquioque Bank, 1 N. B. C. 77; 14 Wall. (U. S.) 383. 

48. The national banking act, authorizing a receiver of 
a national bank appointed by the comptroller of the cur- 
rency to collect the debts of the bank, authorizes him to 
sue and be sued in all cases necessary to the discharge of 
this duty. (La. 1870) Case v. Berwin, 22 La. Ann. 321. 

49. Order of the comptroller. — No special order from 
the comptroller is necessary to give the receiver power to 
bring an action to recover dividends unlawfully paid. 
(U. S. C. C. A. 1895) Hayden v. Thompson, 71 F. E. 60; 
17 C. C. A. 582; 36 U. s'. A. 361. 
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50. A receiver of a national bank can act without a 
direction from the comptroller, and is not necessarily en- 
tirely subject to -the orders of the comptroller. (U. g. 
Sup. Ct. 18T1) Nat. Bank of Metropolis v. Kennedy, 1 
ISr. B. C. 87; 84 U. S. (lY Wall.) 19. 

51. Against directors. — An action may be brought 
by a receiver to recover damages for a loss caused by a 
director, though not discovered until after the death of 
the director and the appointment of the receiver. (U. S. 
C. 0. 1890) Stephens v. Overstolz, 43 F. E. 465. 

53. The forfeiture of the charter of a national bank for 
certain acts done by the directors is a necessary precedent 
to the enforcement of such directors' liability for those 
acts in an action by the receiver. (U. S. C. C. 1890) 
Wells V. Graves, 41 F. K. 459. 

53. For false dividends^ excessive loans. — A receiver 
should proceed in equity against national bank directors 
for their liability in declaring unearned dividends or mak- 
ing excessive loans. Ibid. 

54. The receiver of an insolvent national bank as the 
statutory assignee of its property is empowered to bring 
an action in his own name as against the bank's officers 
for losses through mismanagement. (U. S. C. 0. A. 1898) 
Cockrill V. Abeles, 86 F. E. 505. 

b. Jurisdiction of Courts. 

55. In general. — The United States cannot be sub- 
jected by the comptroller or by a receiver to the jurisdic- 
tion of a court. (U. S. Sup. Ct. 18T0) Case v. Terrell, 1 
N. B. C. 67; 11 Wall. (U. S.) 199. 

56. Federal courts. — The federal courts have jurisdic- 
tion of an action by a receiver of a national bank, where 
such receiver is engaged in winding up the affairs of such 
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bank. (TJ. S. 0. 0. 1895) Linn County ISTat. Bank v. Craw- 
ford, 69 F. E. 532; Fisher v. Yoder, 53 F. E. 565. 

57. It is immaterial whether the action be brought by 
the receiTer in his own name or by him in the bank's 
name. Ibid. 

58. The receiver of a national bank, as an ofl&cer of 
the United States, may sue in the United States courts in 
the district of the bank's location. (U. S. D. C. 1882) 
Frelinghuysen v. Baldwin, 12 F. E. 395. 

59. A receiver of a national bank appointed by a comp- 
troller, with the approval of the secretary of the treasury, 
is an officer of the United States, and entitled to sue in 
the federal court by virtue of United States Eevised Stat- 
utes, section 629. (U. S. C. C. A. 1896) Thompson v. Pool, 
70 F. E. 725; Stephens v. Bernays, 41 F. E. 401; Short v. 
Hepburn, 75 F. E. 113. 

60. The receiver of a national bank, being appointed 
by the comptroller, has a right to resort to the United 
States district court to bring such actions as may be nec- 
essary in the discharge of his duties. (U. S. D. C. 1868) 
Piatt V. Beach, 1 N. B. C. 182; 2 Ben. (U. S.) 203; Price 
V. Abbott, 17 F. E. 506; United States v. Hartwell, 6 
Wall. (U. S.) 385. 

61. The United States circuit court has jurisdiction of 
an action by the receiver of a national bank to recover a 
debt due the bank, without regard to the amount involved. 
(U. S. C. C. A. 1896) Tardley v. Dickson, 47 F. E. 835; 
Short V. Hepburn, 75 F. E. 113. 

62. An action against the receiver of a national bank 
to collect a claim against the bank, which is based on the 
duties and liabilities of the receiver as such, is a case aris- 
ing under the laws of the United States, and of which the 
United States courts have j'arisdiction without regard to 
the citizenship of the parties. (U. S. C. C. 1896) Bartley 
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V. Hayden, 74 F. E. .913; (U. S. Sup. Ct. 1869) Kennedy v. 
Gibson, 1 W. B. C. 17; 75 U. S. (8 'Wall.) 498. 

63. A receiver may sue to recover a claim due to the bank 
in the United States circuit court without reference to the 
citizenship of the parties or the amount involved. (U. S. 
C. C. 1888) Armstrong v. Trautman, 36 F. E. 275; Arm- 
strong V. Ettleshon, 36 F. E. 209. 

64. The provisions of the act of 1882 as to the jurisdic- 
tion of federal courts of actions by and against national 
banks does not affect their jurisdiction over actions by a 
receiver to collect the bank's assets. (U. S. C. C. 1886) 
Hendee v. Connecticut & P; E. E. Co., 26 F. E. 677. 

65. An action brought by the receiver to enforce the 
individual liability of stockholders in a national bank is 
one arising under the statutes of the United States, and 
where the amount is greater than $2,000 is clearly within 
the jurisdiction of the United States district court. (U. S. 
C. C. 1896) Thompson v. German Ins. Co. et al., 76 F. E. 
892. 

66. Though a suit be based on the operation of a fed- 
eral statute, it is still subject to the statute of limitations 
of the state in which it arises. Ibid. 

67. As soon as the assessment became due and pay- 
able, the receiver possessed the right to enforce payment 
thereof, and then the statute of limitations began to run. 
Ibid. 

68. State courts. — A state court has no power over a 
receiver of a national bank as to the distribution of the 
assets he has collected. (N. T. 1876) Ocean Nat. Bank 
V. Carll, 1 K B. 0. 792; 7 Hun (IST. Y.), 237. 

69. Concurrent jurisdiction of actions by and against 
receivers of national banks is vested in state and federal 
courts when the amount involved exceeds $2,000. (S. Dak. 
1891) Thompson v. Schaetzel, 2 S. Dak. 395; 50 If. W. K. 
631. 
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c. Pleofimg cmd Practice. 

70. In whose name. — A receiver of a national bank 
may sue in his own name or in the name of the bank. 
(TJ. S. Sup. Ct. 1871) Nat. Bank of Metropolis v. Kennedy, 
1 K B. 0. 87; 84 U. S. (17 Wall.) 19. 

71. State code. — The power of a receiver of a national 
bank to sue is conferred by the statutes of the United 
States, and the provisions of a state code do not apply. 
(TJ. S. C. C. 1876) Stanton v. Wilkeson, 2 IST. B. C. 162; 
8 Ben. (U. S.) 357. ' 

72. Parties. — A receiver represents both the associa- 
tion and the creditors, and when he sues in his own name 
it is not necessary to make either parties to the suit. 
(U. S. Sup. Ct. 1869) Kennedy v. Gibson, 1 N. B. 0. 17; 
75 U. S. (8 Wall.) 498. 

73. The receiver of a national bank of another state 
can sue ia the courts of !N"ew York, in his own name, to 
recover an assessment against a shareholder. (N. T. 1890) 
Peters v. Foster, 56 Hun (N. T.), 607; 10 JST. T. Supp. 389. 

74. The receiver is a proper party in proceedings for 
the adjudication of claims against the bank. (Iowa, 1869) 
Turner v. First Wat. Bank, 1 N. B. 0. 454; 26 Iowa, 562. 

75. Parties, substitution of. — A receiver of a na- 
tional bank, appealing to the United States supreme court 
in the name of a former receiver of the same bank, will 
be substituted in the cause on motion. (U. S. Sup. Ct. 
1882) Adams v. Johnson, 107 U. S. 251. 

76. A receiver of a national bank, who is substituted 
as defendant in an action against the bank, stands in the 
place of the bank, and is not estopped from questioning 
the jurisdiction of the court. (U. S. C. C. 1873) Cadle v. 
Tracey, 1 l^T. B. C. 230; 11 Blatchf. (U. S.) 101. 

77. The receiver and not the insolvent national bank is 
the proper party to defend an action to direct the appli- 
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cation of the funds in such receiver's custody. (U. S. C. C. 
1891) Graves v. Spokane ISTat. Bank, 47 F. E. 673. 

78. United States attorney. — In an action by the re- 
ceiver of a national bank, third parties cannot object that 
the suit is not brought by the attorney of the Ilnited 
States, but by such receiver's private attorney. (U. S. 
Sup. Ct. 1869) Kennedy v. Gibson, 1 N. B. 0. 17; 8 Wall. 
(U. S.) 498. 

79. Allegation of direction by comptroller.— A pre- 
cise allegation of direction of the comptroller to enforce 
the individual liability of stockholders is not necessary, 
if there be alleged sufficient facts from which the conclu- 
sive presumption must follow that the comptroller per- 
formed all the necessary requirements of the law. (TJ. S. 
C. C. 1895) Need v. WaU, 70 F. E. 806. Kennedy v. Gib- 
son, 1 K B. 0. 17; 8 WaU. (U. S.) 498, distinguished. 

80. Necessity for assessment cannot be tested. — The 
action of the comptroller of the currency in making an 
assessment cannot be litigated in a suit against a stock- 
holder. (Cal. 1896) O'Conner v. Witherby, 112 Cal. 38. 

81. It is a sufficient averment in a complaint in such 
action of the necessity of such assessment to allege that 
it was made by the comptroller and that he directed its 
enforcement. Ibid. 

82. Equity. — Where a receiver seeks to have fraudu- 
lent certificates of indebtedness canceled and securities 
returned which were fraudulently obtained, a suit in 
equity is the proper remedy. (U. S. C. C. 1892) First Ifat. 
Bank v. Moore, 48 F. E. 799. 

83. An action by the receiver of a national bank to re- 
cover possession of notes to which several parties have 
claims is properly cognizable by equity. (U. S. 0. C. 
1891) Chase v. Cameron, 47 F. E. 674. 

84. Statute of limitations.— In the absence of any 
showing as to fraud and imposition, a compromise of a 
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suit by a receiver of a national bank will not be opened 
after a delay of seven years. (Pa. 1876) Henderson v. 
Myers, 3 K B. 0. 759; 11 Phila. (Pa.) 616. 

85. Set-oif. — The receiver of a national bank, suing on 
a note to such bank, cannot plead in bar or abatement to 
a set-off presented thereto that the claim on which such 
set-off arose was never filed with him as receiver under 
his notice to creditors. (Ind. 1898) Paxton v. Vincennes 
Mfg. Co., 50 N. E. R. 583. 

d. Removal of Ocmses. 

86. Receivers of national banks have no more rights 
than other citizens to remove suits against them from 
state courts to the United States courts. (TJ. S. C. C. 1874) 
Bird's Executors v. Cockrem, 1 JS". B. 0. 284; 2 "Woods 
(U. S.), 32. 

87. The receiver of an insolvent national bank, holding 
its funds and assets by virtue of the laws of the United 
States, and his defense to any action being based on such 
laws, a suit against him is a suit arising under the laws 
of the United States and removable to a federal court. 
(U. S. C. C. 1894) Hot Springs Independent School District 
V. First ISTat. Bank of Hot Springs, 61 F. E. 417. 

88. A receiver appointed by a federal court is entitled 
to have an action against him arising out of his manage- 
ment of the property removed to the federal court with- 
out regard to the citizenship of the parties. (U. S. C. C. 
1895) Jewett v. Whitcomb et al., 69 F. E. 417. 

89. A. suit against a receiver of a national bank cannot 
be removed by him to the circuit court for the United 
States where the amount in controversy does not exceed 
$2,000. (U. S. C. C. 1896) Hallam v. Tillinghast, 75 F. E. 
847. 

13 
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VII. Sales bt Keoeivees. 

90. Power to sell. — The receiver of a national bank 
cannot sell the real or personal property of the bank in 
the absence of an order from the court or on terms in 
conflict with such order. (Kan. 1882) Ellis v. Little, 3 
K B. C. MO; 27 Kan. 707; 41 Am. E. 434. 

91. Under an order permitting a receiver to sell the 
property of the bank on such terms and in such manner 
as he deems best for the interest of all concerned, he can- 
not barter or trade such property. Ibid. 

93. A sale by a receiver of a national bank under an 
order of a court under section 5234, United States Ee- 
vised Statutes, is a judicial sale. (U. S. D. C. 1880) In re 
Third ISTat. Bank, 4 F. E. 775; 9 Biss. (U. S.) 535. 

93. A sale by a receiver of a national bank of its prop- 
erty, under an order of the court, will not be set aside 
simply on a subsequent offer of a higher bid. Ibid. 

YIII. Liability. 

94. For rent. — Eents of property of the bank received 
by the receiver of a national bank and paid into the 
United States treasury, 9,nd from there distributed by the 
comptroller, are not to be accounted for by such receiver 
on a bill to cancel the deed by which the bank received its 
title. (U. S. Sup. Ct. 1887) Hitz v. Jenks, 123 U. S. 297. 



REDUCTION OF CAPITAL STOCK. 

See Capital Stock, IL 



REPORT. 

See False Entries. 
Indictment for false entries in, see Indictment, IIL 
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1. Form of. — The f<arm of report prescribed by the 
comptroller does not require that the various items should 
be entered under headings identical with those on the 
books of the bank. The officers are only required to enter 
aggregate amounts which truthfully state the condition 
of the bank. (U. S. D. C. 1892) United States v. Graves, 
53 F. E. 634. 

2. The entry of " loans and discounts " in the reports 
to the ccmptroUer simply discloses the fact that at the 
date of the report the bank owned so much paper, and 
does not guaranty the solvency of the makers. Ibid. 

3. "Where the prescribed form of report has a heading 
" Overdrafts," overdrafts should be entered therein, and 
not in the column of loans and discounts, though they are 
m effect loans. Ibid. 

4. " Liabilities of directors, individual and firm as pay- 
ers," in a report, should include the amount of paper of a 
firm of which a director is a member. Ibid. 

5. '' Lialbilities." — Congress intended that the liabil- 
ities under section 5211, United States Eevised Statutes, 
should cover contingent as well as absolute liabilities. 
(U. S. Sup. Ct. 1894) Cochran V. United States, 157 U. S. 
286. 

6. False report, effect on contract. — The false report 
of discounts procured by one national bank of another 
■does not affect the contract of discount or the liability to 
the discounting bank. (U. S. C. C. A. 1894) Fisher v. 
Tradesmen's Nat. Bank, 64 F. E. T06. 

7. Notice to whom. — The reports of national banks 
are designed only for persons who deal directly with the 
bank, and strangers relying upon them cannot recover 
against the bank in event of deception. (U. S. C. C. 1895) 
Merchants' Nat. Bank v. Armstrong, 65 F. E. 932. 
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SETOFF. 

L Solvent Banks. 
n. Insolvent Banks. 

a. In General, 

b. By Assignee. 

c. Debts Existing at Time of Failure, 

d. Debts Maturing After Failure. 

e. Against Assessment, 
i. Actions. 

Set-off by United States against bonds to secure circulation, see Cm- 

OULATION, 8. 

State bank notes, see State Banks, Conveesion of, 16. 
Usury, see Usuet, 6. 

I. Solvent Bajstks. 

1. Against dividends. — A national bank may lawfully 
pay a debt due it from money in its hand belonging to the 
debtor, whether it came from a dividend on such debtor's 
stock or otherwise. (Texas, 1894) First IS'at. Bank v. De- 
Morse, 26 S. W. E. 41 Y. 

2. Deposits. — A bank against which a check is drawn 
cannot set off its own unmatured indebtedness against the 
deposit, as against the bona fide payee for value of such 
check. (Ky. 1895) Merchants' Nat. Bank v. Kobinson, 31 
S. W. E. 136; 97 Ky. 552. 

3. The balance of a customer's deposit cannot be used 
as a set-off against his general indebtedness, where such 
indebtedness has not yet accrued. (N". T. 18T8) Jordan, 
Administratrix, v. The Nat. Shoe & Leather Bank, Y4 
N. T. 467. 

4. A certificate of deposit in a national bank is not a 
promissory note, and does not come within the statute 
making promissory notes, due on demand, subject to 
equities between the original parties, and therefore the 
bank cannot make use of such certificate as a set-off against 
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a note of the depositors. (Mass. 1884) Shute v. Pacific 
Nat. Bank, 136 Mass. 487. > 

5. Clearing-house, note. — Where a national bank de- 
posits a note before maturity thereof with a clearing-house 
as security for its daily balance with such clearing-house, 
it loses title to such note and cannot set it oflf against a debt 
due to the maker thereof. (Pa. 1895) Philler y. Jewett, 
165 Pa. St. 45; 31 Atl. E. 204. 

II. Insolvent Banks. 
a. In Oeneral. 

6. The general equitable rules of set-oflf applicable to 
all insolvent corporations are those which alone are au- 
thorized by the national banking act. (U. S. C. 0. 1892) 
Tardley v. Clothier, 51 F. K. 506; (U. S. Sup. Ct. 1892) 
Scott V. Armstrong, 146 TJ. S. 499. 

7. Where the credits between banks are reciprocal and 
parts of the same transaction, and such transaction raises 
the presumption of an agreement for an offset, equity 
will apply the principle of mutual credits, though both 
such demands are not technically due. (U. S. Sup. Ct. 
1892) Scott V. Armstrong, 146 TJ. S. 499. 

8. The national banking act does not forbid the applica- 
tion of the above rule to a case where a debtor deposits the 
amount borrowed in the bank to be drawn out by him, any 
balance thereof to be applied on payment of the note when 
it falls due, and the bank fails before maturity. Ibid. 

9. The right of set-off upon the insolvency of a national 
bank depends upon the equities existing at the moment 
of insolvency and not upon those thereafter created. 
(U. S. Sup. Ct. 1897) Yardley y. Philler, 167 U. S. 344. 

10. A depositor in a national bank who owes the bank 
a debt not yet due at the insolvency of the bank is not 
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entitled at the maturity of the debt to any rights of set- 
off not existing at the time of such insolvency. (Ky. 1891) 
Armstrong v. Helm, 13 Ky. L. E. 460. 

11. Claim, indebtedness.— The indebtedness of an in- 
solvent stockholder to a national bank may be set off in 
equity against a dividend payable to him as a creditor out 
of the trust fund in the hands of the receiver. (Ohio, 189'3) 
King V. Armstrong, Eeceiver, 50 Ohio St. 222; 34 IS". K K. 
163. 

12. As against third parties. — The appointment of a 
receiver of a national bank does not give such bank any 
right to set off a deposit therein against an obligation of 
the depositors, as against a check on such deposit in the 
hands of a third party in the regular course of business. 
(111. 1897) JSTiblack v. Park Nat. Bank, 30 OhL L. N. 103. 

b. To Whom Allowed. 

13. Assignee.^ The assignee of a deposit in a national 
bank cannot set oflf the claim against his debt due the 
bank on its insolvency. (Pa. 1867) Venango Nat. Bank 
V. Taylor, 1 N. B. C. 842; 56 Pa. gt. 14. 

14. A claim acquired after the insolvency cannot be 
used as a set-off by the assignee. (U. S. Sup. Ct. 1892) 
Scott V. Armstrong, 146 TJ. S, 499; (Pa. 1867) Venango 
Nat. Bank v. Taylor, 1 N. B. C. 842; 56 Pa. St. 14; (Mass. 
1858) Colt V. Brown, 12 Gray (Mass.), 233. 

15. Under Ee vised Statutes of United States, sections 
6236, 5242, the rights of creditors of an insolvent national 
bank are fixed at the time of the commission of the act 
of insolvency by such bank, and a creditor cannot set off 
against his debt due the bank a claim acquired after such 
insolvency. (JST. Y. 1895) Davis v. Knipp, 92 Hun, 297; 
36 N. Y. Supp. 705. 

16. A certificate of deposit transferred to the holder 
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after insolvency cannot be set off against the note of the 
holder and another who transferred the certificate of de- 
posit to such holder and who still claimed an interest in 
it. (Texas, 1896) Beckham v. Shackleford, 29 S. "W. E. 
200; 8 Tex. Civ. App. 660. 

17. Joint makers. — One of the joint makers on a note 
due a national bank cannot set off against the note claims 
held by himself individually against the bank. (Minn. 
1878) Balch v. Wilson, 2 IST. B. C. 274; 25 Minn. 299; 33 
Am. E. 467. 

18. Iiidorser. — The indorser of a note held by a na- 
tional hank, maturing after its insolvency and while in 
the hands of a receiver, can set off against such note the 
amount of his deposit in such insolvent bank. (U. S. C. 
C. A. 1892) Yardley v. Clothier, 51 F. E. 506. Disapprov- 
ing Armstrong v. Scott, 36 F. E. 63; (Mo. 1888) Stephens 
V. Schuhman, 32 Mo. App. 333; 3 KB. C. 540. 

19. Partner. — The individual liability of a partner on 
national bank stock held by him cannot be used as a set- 
off against a debt due from the bank to another member 
of the firm. (TJ. S. C. C. A. 1894) Fisher v. Knight, 61 
F. E. 491. 

20. Pledgee of stock. — A debt due a national bank 
from a shareholder cannot be offset against a claim of a 
pledgee in good faith and for value of the stock of such 
stockholder. (Ohio, 1889) McConville v. Means, 21 Wkly. 
Law Bui. 193. 

c. Debts Matv/red at Time of Fcdlwre. 
See King et al. v. Armstrong, 50 Ohio St. 223, cited anta. 

21. A right of set-off available and perfect at the time 
of the receiver's appointment is not affected by the in- 
solvencjr of the bank, but may be pleaded in defense to 
an action by such receiver. (Ohio, 1877) Hade, Eeceiver, 
v. McVay, 2 IST. B. C. 353; 31 Ohio St. 231. 
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22. The national banking act does not forbid the allow- 
ance of any valid set-off, legal or equitable, which a debtor 
of such bank may have against any obligation owing to 
it by him at the time of its insolvency. (Ohio, 1892) 
Armstrong v. -Warner, 49 Ohio St. 376. 

23. A debt of the bank for services rendered to it be- 
fore its insolvency may be set off against a liability on a 
note held by the bank. (N. 0. 1894) Davis v. Industrial 
Mfg. Co., 14 K 0. 371. 

24. A deposit becomes due on the insolvency of the 
bank, without demand or notice, so as to be a proper set- 
off against a demand of such depositor due to the bank. 
Ibid. 

25. The credit of a depositor on the books of the bank 
cannot be set off against his notes held by the bank, un- 
less it appear that at the time of the insolvency the bank 
was the owner of the notes and entitled to collect the 
same. (TJ. S. C. 0. 1883) Balbach v. Frelinghuysen, Ee- 
ceiver, 15 F. K. 675. 

28. A depositor in a national bank, who has paid over 
certain moneys on the promise of the receiver to allow 
the set-off of his deposit on other obligations due the bank, 
should recover the payment, it appearing that the bank 
had transferred the obligations, and that if it had held 
them the set-off would have been proper. (U. S. C. 0. 
1888) Snyders' Sons Co. v. Armstrong, 37 F. E. 18. 

27. A right of set-off must be perfect and available at 
the time of the appointment ' of the receiver, not to be 
affected by the bank's insolvency. (Mo. 1888) Stephens 
V. Schuhman, 3 JST. B. 0. 540; 32 Mo. App. 333. 

d. Deits Maturing After Failure. 

28. "Where the circumstances give rise to the presump- 
tion of an agreement of set-off, equity will permit it 
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whether the indebtedness songht to be set off had or had 
not matured at the time of the bank's suspension. (U. S. 
Sup. Ct. 1892) Scott V. Armstrong, 146 U. S. 499; (Pa. 
1885) Skiles v. Houston, 110 Pa. St. 254. 

29. A debtor of an insolvent national bank can set off 
against his indebtedness the amount of his claim against 
the bank, whether his debt is due or not, and such set-off 
does not violate section 5242, United States Kevised Stat- 
utes. (Mont. 1895) Mercer v. Dyer, 15 Mont. 317; 39 
Pac. E. 314. 

30. A note maturing after insolvency is a proper set- 
off against a deposit due at the time of insolvency. (U. S. 
C. C. A. 1892) Yardley v. Clothier, 51 F. E, 506. 

31. The deposit of a debtor of an insolvent national 
bank cannot be set off against his debt not due. (Mo. 
1897) Home v. Fat. Bank of Commerce, 41 S. W. E. 790. 

32. The creditor of an insolvent national bank may 
set off any debt due from the bank to him at the time of 
failure against his note which does not become due until 
after failure. (U. S. C. C. 1893) Adams v. Spokane Drug 
Co., 57 P. E. 888. 

33. The maker of a promissory note to a national bank 
may, at the time of failure, set off the amount of such 
note, though it is not yet due, against his claim, his right 
of set-off having attached before the lien of the creditors. 
(U. S. C. C. 1892) Yardley v. Clothier, 49 P. E. 337. 

34. Preference, balance. — The allowance of a set-off 
to a debtor of a national bank against his obligation held 
by the bank is not a preference, but simply a determina- 
tion of the amount due on the obligation. Only the bal- 
ance due on such obligations after deducting the set-off 
constitutes the assets in the receiver's hands for distribu- 
tion. (Ohio, 1892) Armstrong v. "Warner, 49 Ohio St. 376. 

35. In case of mutual debts, only the balance thereof 
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is due by or to the insolvent bank, and the debtor is not 
required to pay in his debt and then stand, as to his set- 
off, with the other creditors. (IST. Y. 1892) Hughitt v. 
Haye^, 136 K Y. 163; 32 K E. K. T06. 

36. When equitable considerations require that claims 
be applied to each other, equity will regard them as due 
-even if a technical demand is wanting. Ibid. 

37. On the insolvency of one party, the Creditor, though 
his debt may not be yet due, may waive the credit, and 
■equity will apply it on the debt of the insolvent, if that 
has matured. Ibid. 

38. Deposit. — When a customer of a bank makes a 
deposit to take care of his note about to mature, and the 
bank fails in the meantime, he can set off the deposit 
.against the debt. (S. Y. 1872) Piatt v. Bentley, 1 JST. B. 
0.758; 11 Am. L. E. 171. 

39. The deposit of a debtor of an insolvent national 
bank cannot be set off against his debt not yet due. (Mo. 
1897) Home v. ISTat. Bank of Commerce, 41 S. W. K. 790, 
oiting Chapman v. Bank, 120 Pa. St. 86; 13 Atl. R. 707; 
Spaulding v. Backus, 122 Mass. 553; Lockwood v. Beck- 
with, 6 Mich. 168. - 

40. Waiver by debtor. — A debtor may waive the ad- 
ditional time on his note to an insolvent bank and elect 
to apply a demand due from the bank as payment. Equity 
will then set off one claim against the other. (IST. Y. 1896) 
Clute V. Warner, Bankers' Mag., September, 1896, p. 316. 

e. Against Assessment. 

41. Individual claim. — The assessment of a stock- 
holder of a national bank cannot be paid by setting off 
against it the liability of the bank to such stockholder on 
an individual claim. (U. S. D. C. 1881) Hobart, Eeceiver, 
V. Gould, 8 F. R 57. 
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42. Deposit. — A holder of stock in an insolvent national 
bank is not entitled to set off the amount of his deposits 
against an assessment made by the comptroller upon his 
stock. (U. 8. C. C. A. 1896) Wingate v. Orchard, T5 F. E. 
241. 

43. The deposit account of a shareholder in an insolv- 
ent national bank may be set off against the liability of 
such' shareholder, and such set-off may be made by the 
receiver whether such deposit account has been assigned 
or not, or whether such liability has been ascertained or 
not. (Ohio, 1880) . Erownell v. Armstrong; 20 W. L. B. 
465, 

44. Property delivered to bank. — Where an executor 
delivered property to a national bank to be applied on 
the debt of the estate to the bank, held, when not so ap- 
plied, that the executor might have an action against the 
bank, but not against the receiver, and that it was not a 
proper subject of set-off against the demand of the bank. 
(U. S. C. C. 1887) "Witters, Eeceiver, v. Soules, Executor, 
32 F. K 130. 

45. Liability, dividend.^ The individual liability of an 
insolvent stockholder in a national bank can be set off by 
the receiver against a dividend payable to such stock- 
holder upon his deposit account. (Ohio, 1893) King v. 
Armstrong, 50 Ohio St. 222; 34 IST. E. K. 163. 

46. A national bank shareholder's liability becomes due 
on the insolvency of the bank, and an assignment of a 
claim of such stockholder against the bank after such in- 
solvency, but before the comptroller directs the enforce- 
ment of the individual's liability, will not affect the right 
of the receiver to set off the amount of the shareholder's 
liability against such claims. Ibid. 

47. A national bank cannot borrow money and secu- 
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rities to avoid insolvency, promising that in case of such 
insolvency they shall be applied on the assessment of the 
lender. Such lender becomes a simple creditor for such 
loan, and has no right of set-off superior to other credit- 
ors. (U. S. C. 0. 1889) Soules v. Witters et al., 39 F. E. 
403. 

48. Increase of stock, assessment. — "Where a sub- 
scriber for an increase of the capital stock of a national 
bank pays his subscription, and his name is entered in the 
bank books as a shareholder, he becomes a shareholder, 
though no certificate of stock is issued, and he cannot set 
off the amount thus paid against his liability as a share- 
holder. (U. S. Sup. Ct. 1891) Thayer v. Butler, 141 TJ. S. 
234); (U. S. Sup. Ct. 1891) Butler v. Eaton, 141 U. S. 240; 
(U. S. Sup. Ot. 1891) Pacific IsTat. Bank v. Eaton, 141 TJ. 8. 
22T. 

49. A payment by a subscriber upon an unauthorized 
increase of national bank stock may, upon the insolvency 
of the bank, be set off against an obligation due the bank 
by such subscriber. (Ohio, 1892) Armstrong v. Law, 27 
W. L. Bui. 100. 

50. A voluntary assessment paid in by stockholders of 
an insolvent national bank is not a loan to, but an asset 
of, the corporation, and cannot be used as a set-off against 
such stockholders' liability. (U. S. C. C. 1895) Brodrick 
V. Brown, 69 F. E. 497. 

51. Funds to replace impaired capital. — A fund raised 
by shareholders to replace impaired capital goes into the 
hands of the receiver as a trust fund payable to such stock- 
holders before the general distribution of the assets of 
the bank, and may be set off against the liability of such 
shareholders on their stock. (U. S. C. 0. 1889) "Welles v. 
Stout, 38 F. E. 807. 
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f. Actions. 

63. A question between a receiver and a claimant as 
to the right of set-off does not raise a federal question 
under United States Eevised Statutes, section 5242. (U. S. 
0. 0. 1889) Tehan y. First Nat. Bank, 39 F. E. 577. 



SHAREHOLDERS. 

L Shareholders in General, 
IL Powers of Shareholders. 



See Capital Stock; Liability of Shareholders; Transfer op 

Stock. 

Right of, to inspect books, see Books op National Banks, 1, 3. 

Subscriber to unauthorized increase of capital stock, see CAprTAXi 
Stock, L 

Portion in moneys realized from bad debts, after reduction of capi- 
tal, see Capital Stock, 37. 

Lien of bank on stock of, see Transfer op Stock. 

Action by, against directors, see Directors, 57. 

Shareholder, effect of expiration of corporate existence, see Expira- 
tion OP Corporate Existence, 3. 

Taxation of, see Taxation, I (b), IL 

I. Shaeeholdees iir Genbeal. 

1. Shareholder defined. — A shareholder, under sec- 
tions 5139, 5151, United States Eevised Statutes, is one 
who has a proportionate share in its assets, and is entitled 
to take part in its control and receive its dividends. (U. S. 
C. 0. A. 1895) Beal v. Essex County Savings Bank, 67 
F. E. 816. 

2. Where one becomes a stockholder. — The actual 
taking out of a certificate of stock is not necessary to con- 
stitute a subscriber a stockholder in a national bank when 
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he has actually paid his subscription and been entered on 
the books of the bank as a stockholder. (U. S. Sup. Ot. 
1891) Pacific Nat. Bank v. Eaton, 141 TJ. S. 221; (U. S. 
Sup. Ct. 1891) Thayer v. Butler, 141 U. S. 234; (U. S. 
Sup. Ct. 1891) Butler v. Eaton, 141 U. S. 240. 

3. Estoppel. — A person is not conclusively estopped to 
deny his liability on national bank stock by receiving a 
dividend thereon unless such dividend is received with 
full knowledge of its nature. (TJ. S. 0. C. 1890) Stephens 
V. FoUett et al., 43 F. K. 842. 

4. Subscriber to increase. — Where a subscriber to an 
increase of national bank stock does not know of the 
transfer to him of such stock he cannot be held liable on 
it. Ibid. 

5. After passage of a resolution to increase the stock tO' 
a certain amount and the taking of legal steps for such in- 
crease, the fact that some of the new stock was not sub- 
scribed for does not permit a subscriber to repudiate his 
subscription. (TJ. S. Sup. Ct. 18-89) Aspinwall v. Butler,. 
133 U. S. 595; (TJ. S. Sup. Ct. 1890) Pacific IsTat. Bank v. 
Eaton, 141 TJ. S. 227. 

6. Payment for shares, acceptance of the certificate and' 
retention of same during the period of reorganization 
amounts to a ratification on the part of a subscriber of 
the act of the association as to an increase. (TJ. S. Q. C. 
1887) Butler, Eeceiver, v. Aspinwall, 33 F. E. 217. 

7. One who subscribes for, pays for and receives the 
stock of a national bank, which stock has been lawfully 
created, makes himself a stockholder, and a change in the 
amount of the increase of such stock, of which his sub- 
scription is a part, does not change his status. (TJ. S. 
Sup. Ct. 1889) Aspinwall v. Butler, 133 U. S. 595. 

8. The failure of a subscriber for an increase of the 
capital stock of a national bank to call for and receive 
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her certificate of stock, when she has in fact paid in the 
amount of her subscription and has received a receipt 
therefor, does not affect her status as a shareholder. (U. S. 
Sup. Ct. 1890) Pacific ISTat. Bank v. Eaton, 141 U. S. 
227. 

9. Where an increase of the capital stock of a national 
bank was never authorized by a vote of the stockholders 
or approved by the comptroller, a purchaser of such stock 
is a creditor and not a stockholder, and can maintain an 
action for money had and received. (Mo. 1888) Schieren- 
berg V. Stephens, 3 IST. B. C. 528; 32 Mo. App. 314; (Mo. 
1888) Mchols V. Stevens, 32 Mo. App. 330. 

10. A subscriber to capital stock at a certain amount 
of increase does not become a stockholder before the en- 
tire amount has been paid in and certified to by the comp- 
troller in the manner prescribed by United States Revised 
Statutes, section 5142. (U. S. C. C. A. 1895) McFarlin v. 
First IsTat. Bank, 68 F. E. 868. 

11. Balance on stock, recovery. — A shareholder maj 
sue a national bank for his funds paid in on his stock, but 
misappropriated by the corporation. ("Wyo. 1873) "Wilson 
v; First Ifat. Bank, 1 Wyo. 108. 

12. Pledgee. — The pledgee of national bank stock who- 
receives dividends, votes such stock, and receives a new 
certificate on the reduction of the capital stock, will be 
deemed to have acquired the stock as owner. (La. 1895) 
Succession of Lanaux, 17 S. E'. 200; 47 La. Ann. 643. 

13. Married women. — A married woman has power 
to subscribe for and become the transferee of national 
bank stock. (Md. 1897) Kerr v. Urie, 86 Md. 72; 37 
Atl. E. 789. 

14. A married woman residing in Maryland may take^ 
by transfer, stock of a national bank located in Texas^. 
and will be liable thereon as a shareholder. Ibid. 
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15. Trustee. — One who appears on the books of a na- 
tional bank as the owner of stock therein is liable thereon, 
though he be in fact only a trustee. Ibid. 

16. Executor. — An executor, receiving from the de- 
cedent's estate certificates of stock in a national bank, is 
vested with the legal title and is liable thereon. (U. S. 0. 
C. A. 1895) Parker v. Eobinson, Yl F. E. 256. 

17. Beorganization. — A stockholder in the old bank, 
having accepted his part of the payments from the new 
bank to the old one; upon reorganization, cannot claim to 
be a shareholder in the new bank. (111. 1887) First JSTat. 
Bank v. Marshall, 3 IST. B. C. 401; 26 lU. App. 440. 

18. In the absence of any showing of an unlawful com- 
bination, he is estopped from questioning the transfer of 
the assets of the old bank to the new, they being sold at 
their market value. Ibid. 

19. Notice to. — Where a person holds national bank 
stock as collateral security and is not recognized as a 
stockholder nor votes such stock, he is not such a part of 
the corporation as to be bound by the knowledge of the 
facts known by the bank, its officers or officials. (Kan. 
1882) Baker v. Woolston, 2T Kan. 185. 

20. Amendments to articles, non-assenting share- 
holder. — The committee appointed under act of congress 
of July 12, 1882, section 5, to appraise national bank shares 
of shareholders not assenting to amendments in the arti- 
cles of association, may make a correction in the appraisal 
within thirty days, no appeal having been taken or sale 
made. (Pa. 1886) First Nat. Bank of Clarion v. Brennan's 
Executors, 3 N. B. 0. 755; 114 Pa. St. 315; 7 Atl. E. 910. 

II. Powers of Stockholders. 

21. Sell shares. — Under the national banking act, a 
stockholder has the unrestricted right to make an out and 
out honajide sale of his shares, and transfer the same to 
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any person or corporation capable of taking and being 
liable on the same. (U. S. C: 0. 1878) Johnson v. Laiflin, 
1 K B. C. 331; 17 Alb. L. J. 146; 6 Bill. (U. S.)^ 65; 
(U. S. Sup. Ct. 1870) Bank v. LaniBr, 1 1^. B. C. 70;, 78 
U. S. (11 Wall.) 369; (U. S. Sup. Ct. 1873) Bullard v. 
Bank, 1 IST. B. 0. 93; 86 U. S. (18 Wall.) 589. 

22. Voting. — The past-dne and unpaid liability re- 
ferred to in United States Revised Statutes, section 5144, 
as disqualifying a stockholder from voting his stock, ap- 
plies only to liability for unpaid subscriptions of stock. 
(U. S. C. C. 1888) United States v. Barry, 38 F. E. 246. 

23. A meeting not lawfully called cannot bind the cor- 
poration unless all the shareholders attend. (U. S. C. C. 
1897) Matthews v. Columbia Nat. Bank et al., 79 F. E. 558. 

24. A proxy is only authorized to attend at lawful 
meetings, and cannot bind his principal by a vote at a 
meeting called by the president and cashier, when the by- 
laws provide that it is to be called by any three share- 
holders. Ibid. 

25. Action by shareholders. — A stockholder in a na- 
tional bank cannot interfere for the protection of the 
bank until the directors, on application, have refused to 
take the proper steps therefor. (U. S. C. C. 1880) Fifth 
Kat. Bank of Pittsburg v. Pittsburg & Castle E. E. Co., 
3 E". B. C. 190; 1 F. E. 190; (U. S. C. C. 1880) Hobbs v. 
Western Kat. Bank, 2 N. B. C. 187; 8 W. JST. C. (Pa.) 131. 

26. A stockholder has no standing in court to charge 
the directors for their neglect or mismanagement until 
the corporation itself has refused to act, and then the ac- 
tion is for the use ^.nd benefit of the corporation. (E". J. 
1882) Conway v. Halsey, 3 N. B. C. 571; 44 K J. L. (15 
Vroom), 462; (U. S. C- C. 1891) Howe v. Barney, 45 F. E. 
668; (]Sr. Y. 1881) Nelson v. Burroughs, 9 Abb. JST. 0. 
(N. Y.) 280. 

14 
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27. An injured stockholder has a remedy in equity 
against the officers and directors of a national bank for 
mismanagement, the corporation itself having refused to 
bring such action. (U. S. C. C. 1893) Hirsh v. Jones et 
al., 56 F. E. 137. 



SPECIAL DEPOSITS. 

See Deposits. 

As to chattels deposited as collateral, see Powers, 77-79. 

Public money, bail6e of, see Deposits, 5-8. 

Cashier's power to receive for safe keeping, see CASmEE, 17. 

Eeoovery of, see Powers, 94. 

Deposits during organization, see Orgakization, 18. 

1. Power of national bank. — The power to receive 
special deposits is neither directly nor impliedly denied 
to national banks by the national banking act, and, hav- 
ing received them, they are liable as other bailees. (Pa. 
1875) Nat. Bank v. Graham, 1 N. B. 0. 875; 100 U. S. 
699. 

2. National banks have power, under section 5228 of 
United States Kevised Statutes, to receive special deposits 
and receipt for same. (III. 1891) Monmouth First Nat. 
Bank v. Strang, 28 111. App. 325. 

3. A national bank has no implied power to receive 
government bonds on special deposit. (Vt. 1877) Whit- 
ney V. First Nat. Bank, 50 Vt. 388; 28 Am. E. 503. 

4. National banks have no power to bind themselves 
by receiving special deposits, and no action lies against 
such banks for non-delivery of such deposits. (U. S. C. C. 
1875) First Nat. Bank v. Citizens' Bank of Topeka, 9 Fed. 
Cas. 87; 2 Cent. Law J. 757. 

5. National banks have authority to receive bonds and 
other securities gratuitously or otherwise for safe keeping 
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from third persons as a customary and usual incident of 
the business of banking. (JST. Y. 1880) Pattison v. Syra- 
cuse IS'at. Bank, 80 N. Y. 82; 36 Am. K. 582; (IST." Y. 
1890) Ouderkirk v. Central ISTat. Bank, 119 K Y. 263. 

6. A national bank has power to receive United States 
bonds and to convert them into other bonds, and such 
taking does not create a mandate. (Iowa, 1870) Leach v. 
Hale, 1 N. B. 0. 466; 31 Iowa, 69; 1 Am. E. 112. 

7. Having such power to receive special deposits, na- 
tional banks are held to that degree of care which is 
necessary to avoid the imputation of bad faith, and this 
is measured by the carefulness which the depositary uses 
towards its own property of the same kind. (JS". Y. 1890) 
Ouderkirk v. Central ISTat. Bank, 119 JST. Y. 263. 

8. National banks are empowered to receive special de- 
posits and are liable for any loss occurring through the 
want of that care which good business men would exer- 
cise as to property of the same value. (Ohio, 1883) Bank 
V. Zent, 3 K B. C. 698; 39 Ohio St. 105. 

9. National banks are not authorized to take special 
deposits to be kept for the accommodation of the depositor. 
(Vt. 1875) Wiley v. First Nat. Bank of Brattleboro, 1 N. 
B. C. 905; 47 Vt. 646; 19 Am. R 112. 

10. Negligence, liability.— A national bank which 
customarily receives special deposits for safe keeping with- 
out reward becomes a bailee and is responsible for gross 
negligence. (Ga. 1877) The Chattahoochee Nat. Bank v. 
Schley, 1 N. B. C. 379; 58 Ga. 369. 

11. The bank is discharged from liability if it delivers 
up the deposit to one who afterwards turns out to be 
rightfully in possession, though at the time the bank was 
ignorant of his authority. Ibid. 

12. A national bank cannot rightfully deliver stocks 
and bonds which it has for safe keeping on an order 
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simply to pay the coupons to the person, presenting same. 
Ibid. 

13. A national bank receiving a special deposit is lia- 
ble for the loss of same through the fault of its officers. 
(Tex. 1895) El Paso ITat. Bank v. Fuchs (Tex. Civ. App.), 
34 S. W. K. 203. 

li. Where a national bank, with the knowledge and 
acquiescence of its officers, receives a special deposit, it is 
liable for gross negligence in the care thereof. (Pa. 1875) 
K&t. Bank v. Graham, 1 ]Sr. B. C. 8Y5; 100 U. S. 699. 

15. The burden is on the plaintiff to show gross negli- 
gence to charge a national bank as to a special deposit, 
and such gross negligence is the omission of that care 
which the most attentive person would take under like 
circumstances. (Pa. 1879) First Nat. Bank of AUentown 
V. Eex, 2 ]Sr B. 0. 373; 89 Pa. St. 308; 33 Am. E. 767. 

16. A national bank receiving a special deposit with- 
out compensation is liable for damage occurring through 
want of ordinary care. (Pa. 1869) Lancaster Co. Nat. 
Bank v. Smith, 62 Pa. St. 47. 

17. Where bonds left for safe keeping have been stolen 
from the bank, the bank cannot be held liable if it ap- 
pears that the officials used due care and diligence to re- 
cover the same. (U. S. Sup. Ct. 1886) Wylie v. Northamp- 
ton Nat. Bank, 3 N. B. C. 188; 15 F. R 428; 119 U. S. 
361. 

18. To charge a national bank for the loss of a special 
deposit, it must appear that it did not take all proper pre- 
cautions in the care thereof. (Pa. 1876) De Haven v. 
Kensington Nat. Bank, 1 N. B. C. 882; 81 Pa. St. 95. 

19. A national bank, the receiptor of a deposit of prop- 
erty, which gives a receipt reading: "Received of J. D. 
Whitney four thousand dollars for safe keeping as a spe- 
cial deposit. A. M. Waite, Cashier," is not liable for the 
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theft or larceny of such property unless there was com- 
plicity or had faith, and is answerahle only for fraud or 
gross negligence. (Vt. 1882) Whitney v. First ]S"at. Bank 
of Brattleboro, 55 Yt. 154. 

20. The fact of the silence and inaction of the bank 
officials after a robbery by which a special deposit is lost 
is properly given to the jury on the question of negli- 
gence. (Pa. 1875) First JSTat. Bank v. Graham, 1 N. B. C. 
875; 79 Pa. St. 106. 

21. Presideut, appropriation Iby — Knowledge of offi- 
cers,— Where the bank officers know and assent to the 
president hypothecating for his own use bonds left on 
special deposit, the bank is liable therefor. (Pa. 1879) 
First JSTat. Bank of AUentown v. Eex, 2 N. B. 0. 373; 89 
Pa. St. 308; 33 Am. E. 767. 

22. Cashier's dishonesty. — Where notice of cashier's 
dishonesty is brought home to the bank, it lays the bur- 
den on such bank of greater care in the protection of a 
depositor's interests, the degree of such care necessary to 
exempt the bank from liability being a question for the 
jury. (G-a. 1893) Merchants' ISTat. Bank v. Guilmartin, 
21S. E.E. 55; 93Ga. 503. 

23. In an action against a national bank for the value 
of a special deposit embezzled by the cashier, evidence 
that the bank under like circumstances intrusted its own 
property to such cashier does not alone establish proper 
care on the part of the bank. (Ga. 1895) Merchants' Nat. 
Bank v. Carhart, 22 S. E. E. 628; 95 Ga. 894. 

24. , teller. — Where a gratuitous bailment is 

stolen by tho teller of the bank, nothing short of a knowl- 
edge of the true character of the teller, or of reasonable 
grounds to suspect his integrity, followed by a neglect to 
remove him, can be said to be gross negligence. (Pa. 1874) 
Scott V. ISTat. Bank of Chester Valley, 1 IST. B. 0. 864; 72 
Pa. St. 471; 13 Am. E. 711. 
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25. Damages, measure of.— In an action of trover for 
a special deposit, the rule of damages is the value of the 
property at the time of the conversion, with interest. 
(Mo. 1870) Coflfey v. The Nat. Bank of Missouri, 1 If. B. 
0. 644:; 46 Mo. 140. 

26. Evidence, negligence. — In an action against a na- 
tional bank for the conversion or loss of bonds deposited 
with it as a gratuitous bailee, gross negligence must be 
shown, and a mere showing of the loss under facts from 
which theft might be inferred does not show such gross 
negligence. (Mass. 1868) Smith v. Tirst Nat. Bank of 
Westfield, 99 Mass. 605. 

STATE BANKS, CONTERSION OP. 

I 1 PowBK OF Conversion. 

IL Effect of Conversion. 
IIL Actions. 

See Charter; Orgakezation. 

How affected by usury laws, see TJstjrt, 69. 

Certificate of comptroller, see Comptroller, 5. 

Directors after, see Dirbctors, 9. 

Liability of shareholder on, see Liability of Shareholders, 33. 

I. Power of Conveesioit. 

1. Authority. — No authority from the state is neces- 
sary to enable a bank to change its organization from a 
state bank to a national bank. (U. S. Sup. Ct. 1876) Casey 
V. Galli, 1 K B. C. 142; 94 U. S. 673. 

2. The national banking act contemplated the reorgan- 
ization of state banks as they then existed, and the voting 
stockholders could transfer the entire institution and all 
classes of stockholders, absolute or qualified, into the new 
corporation, unless they dissented and withdrew. (Conn. 
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1861) State v. Phoenix Bank, Bi Conn. 206; State v. Hart- 
ford Bank, 34 Conn. 240. 

3. Savings banks. — The proviso in the act of 1876 as 
to savings banks in the District of Columbia implies that 
such savings banks can avail themselves of the privilege 
of conversion into national banks. (U. S. Sup. Ct. 1883) 
Keyser v. Hitz, 133 U. S. 138. 

II. Effect of Conveesiok. 

4. Dissolution. — The process of converting a state bank 
into a national bank is not an annihilation or a dissolu- 
tion, but rather a change. (Pa. 1870) Maynard v. Bank, 
1 K B. C. 892; 1 Brewster (Pa.), 483. 

5. Identity, actions. — The conversion of a state bank 
into a national bank does not affect its identity or its 
right to be sued upon obligations or liabilities incurred by 
it as a state bank. (U. S. Sup. Ct. 1891) Michigan Insur- 
ance Bank v. Eldred, 143 U. S. 293. 

6. Contracts, — The provisions as to conversion apply 
to all pending executory contracts, and such contracts 
may be enforced after such conversion in the same mah- 
ner as before. (IST. Y. 1884) City Nat. Bank of Poughkeep- 
sie V. Phelps, 97 K T. 44; 3 JST. B. C. 627; 49 Am. E. 513. 

7. Liability, circulation. — The conversion of a state 
bank into a national bank does not destroy the identity 
or the corporate existence of such state bank, nor dis- 
charge it as a national bank from its liability to holders 
of its outstanding circulation, issued vrhile a state institu- 
tion. (D. S. Sup. Ct. 1891) Metropolitan Nat. Bank v. 
Claggett, 141 U. S. 520. 

8. The provisions of the state statutes as to the redemp- 
tion of the circulating notes of state banks do not apply 
to a state bank converted into a national bank and not 
" closing the business of banking." Ibid. 



216 STATE BANKS, CONVEESION OF, IL 

9. Liability^ depositors, — A national bank organized 
from a state bank, taking its assets and continuing its ex- 
istence, will be liable to the depositors of the state bank. 
(Mo. 1883) Evans v. Exchange Bank, 79 Mo. 182. 

10. Assets. — A national banking association, organ- 
ized as, successor to a state bank, takes and holds the as- 
sets of the state bank, though there was not a formal con- 
version from such state to the national bank, but it took 
as if by sale, and purchase. (Ohio, 1884) Western Reserve 
Bank v. Mclntyre, 40 Ohio St. 528. 

11. Continuing guaranty. — A guaranty given to a 
state bank inures to the benefit of the national bank con- 
verted therefrom, and the national bank can main-tain an 
action thereon. QS: Y. 1884) City JSTat. Bank of Pough- 
keepsie v. Phelps, 3 ]Sr. B. 0. 627; 97 JST. T. 44; 49 Am. 
E. 513. 

12. Obligations of state bank. — A national bank 
created by the conversion of a state bank does not lose 
any of the assets or escape any of the liabilities of the 
state institution. (Pa. 1871) Kelsey v. Nat. Bank of Craw- 
ford, 1 ]Sr. B. C. 847; 69 Pa. St. 426. 

13. A national bank organized from a state bank and 
receiving its assets is liable for its debts. (Pa. 1867) Thorpe 
V. "Wegefarth, 56 Pa. St. 82; 93 Am. Deo. 789. 

14. Directors. — The directors of the state bank con- 
tinue to be the directors of the national bank into which 
it is cpnverted until an election or appointment by the 
national bank. (R. I. 1869) Lockwood v. The American 
Nat. Bank, 1 JST. B. C. 895; 9 E. I. 308; 11 Am. E. 253. 

15. A majority of all the former directors is required 
to make a quorum, irrespective of the number who took 
the oath. Ibid. ' 

16. State bank notes, set-off. — A debtor of an in- 
solvent national bank which was organized from a state 
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bank cannot set off against Ms debt the circulating notes 

of the state bank purchased after the act of insolvency. 
(Pa. I'SeT) Thorpe v. "Wegefarth, 56 Pa. St. 82; 93 Am. 
Dec. t89. 

17. Conversion of national into state, elfect. — A state 
bank converted from a national bank may enforce a guar- 
anty given to the former bank and succeeds to all its 
rights and liabilities. (Mich. 1895) First Com. Bank v. 
Talbert, 103 Mich. 625. 

18. Taxation. — A state bank in process of conversion 
into a national bank continues subject to state taxation 
until the requirements of the statute are strictly complied 
with. (Pa. 1874) Commonwealth v. Manufacturers' & 
Mechanics' Bank of Philadelphia, 2 IST. B. C. 459; 2 Pear- 
son's Decisions (Pa.), 386. 

19. A state bank becoming a national bank on Octo- 
ber 28, and not furnishing evidence to the auditor-gen- 
eral of having complied with the state act enabling such 
change until December 19, which evidence was duly cer- 
tified and published December 19, is liable to the state 
for all taxes to December 19. (Pa. 1872) Manufacturers' 
& Mechanics' Nat. Bank v. Commonwealth, 72 Pa. St. 70. 

III. Actions. 

20. Against president. — A national bank created out 
of a state bank acquires a right of action the latter had 
against its president for money had and received. (Mass. 
1875) Atlantic ISTat. Bank v. Harris, 2 N. B. C. 454; 118 
Mass. 147. 

21. In which name. — A national bank converted from 
a state bank may sue- by its name as a national bank, or 
may, in pursuance of a state law, sue by the state bank 
name. A state law permitting such action does not con- 
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flict with the banking act. (Md. 1876) Thomas v. Farm- 
ers' Bank of Maryland, 2 IST. B. C. 248; 46 Md. 43. 

22. Mortgage foreclosure.— A national bank organ- 
ized as successor of a state bank may bring action to fore- 
-close a real-estate mortgage executed to the state bank 
and assigned by it to such national bank on the reorgan- 
ization, (isreb. 18Y9) Scofield v. State Nat. Bank, 9 Neb. 
316; 31 Am. E. 412; 2 K W. K. 888. 
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L What Taxable. 

a. Capital Stock. 

b. Shares of Stocle. 

c. Surplus. 

d. Dividends. 

e. Circulation. 

f. Beal Estate. 

g. Privilege and Licenses. 
h. Miscellaneous. 

n Where Taxablk- 

a. In General. 

b. Shares of Residents. 

c. Shares of Non-residents, 

III. To Whom Taxable. 

IV. For What Purpose. 

V. Discrimination Against National Banks. 

a. In General. 

b. Valuation. 

c. State Banks and Corporations. 

d. Deductio7is. 

e. Exemptions. 

VI Valuation and Assessment. 

a. In General. 

b. Deductions. 
o. Exemptions. 

VIL Method of Assessment. 
VIIL Remedies for Erroneous Taxation. 

IX. Collection of Tax. 
X. Eeceiver. 

XL Constitutional Law. 
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Exhibiting books to state officers, see Books, 3. 
Liability for, on conversion of state bank, see State Bank, Conver- 
sion or, 18, 19. 

I. "What Taxable. 

a. Capital Stock. 

1. A state can tax the shares of the capital stock of 
national banks, but not the capital stock itself. (Mich. 
1868) Smith v. First Nat. Bank, 17 Mich. 479; (Mich. 
1890) First Nat. Bank v. Watkins, 21 Mich. 483. 

2. The capital of national banks cannot be taxed by 
state authority, but the shares can be so taxed at a rate 
not exceeding that imposed on state banks. (Iowa, 1867) 
Hubbard v. Board of Supervisors, 23 Iowa, 130. 

3. The capital stock of a national bank, as such, can- 
not be taxed by the state. State taxation can reach only 
the shares of the stockholders. (U. S. D. C. 1867) Col- 
lins V. Chicago, 1 N. B. C. 191; 4 Biss. (U. S.) 472. 

4. Section 5219, United States Eevised Statutes, does 
not authorize the taxation of national bank siodk in, solido 
against the corporation, and a state cannot, by an act of 
the legislature, validate such an assessment. (U. S. C. C. 
1890) JSTat. Bank of Virginia v. City of Eichmond, 42 F. R. 
877; Same case, 39 F. E. 309; (TJ. S. Sup. Ct. 1888) Whit- 
beck V. Mercantile Bank, 127 U. S. 193; 3 N. B. C. 309. 

5. The national banking act does not forbid the assess- 
ment of the capital stock of a national bank m solido to 
the bank. The manner of such taxation rests with the 
states, subject to the restrictions imposed by section 5219, 
United States Eevised Statutes. (Wash. 1893) Aberdeen 
First Nat. Bank v. Chehalis County, 6 Wash. 604; 32 Pac. 
E. 1051. 

6. California revenue act.— Under the revenue act of 
California, a national bank is not liable to taxation on its 



220 TAXATION, I, a. 

capital stock when it is not the owner thereof. (Cal. 1876) 
People V. ISTat. Gold Bank, 51 Oal. 508. 

7. Invested in United States securities.— The capital 
stock of a national bank invested in United States securi- 
ties is not subject to state taxation, though the shares of 
the stockholders in such bank are. (U. S. Sup. Ct. 1869) 
Nat. Bank v. Commonwealth, 1 N. B. C. 34; 9 Wall. (U. S.) 
353; (U. S. C. C. 1867) Collins v. Chicago, 1 N. B. C. 191; 
4 Biss. (U. S.) 472; (U. S. Sup. Ct. 1890) Palmer v. Mc- 
Mahon, 133 U. S. 660. 

8. Without the permission of congress, neither a na- 
tional bank nor United States securities, constituting its 
capital stock, can be taxed by the state or territorial au- 
thority. (Utah, 1876) Salt Lake CityJSTat. Bank v. Gold- 
ing, 2 Utah, 1. 

9. State authorities will be enjoined from collecting a 
tax upon the capital stock of a national bank. (U. S. C. 
C. 1873) First Nat. Bank y. County of Douglass, 1 N. B. 
C. 267; 3 Dillon (U. S.), 298. 

10. A state has power under the national banking act 
to tax the shares of national bank stock in the hands of 
shareholders, where the capital of such bank is wholly 
invested in stock and bonds of the United States. (U. S. 
Sup. Ct. 1865) Yan Allen v. Assessors, 1 JST. B. C. 1; 3 
Wall. (U. S.) 573. 

11. It is immaterial on the right of a state to tax na- 
tional bank stock whether or not the capital of such 
bank is invested in United States securities, even if such 
securities are by themselves exempt from taxation. (La. 
1889) First Nat. Bank of Shreveport v. Board of Review- 
ers, 41 La. Ann. 181; 5 S. R. 458. 

12. The right of a state to tax shares of stock in na- 
tional banks is not affected by the investment of the capi- 
tal of such bank in United States securities. (Ind. 1866) 
Wright V. Stilz, 27 Ind. 338. 
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13. Bon'js on state bank, conversion. — A state has no 
right to exact a bonus or a tax from a state bank for its 
franchise and privileges after such bank has been con- 
verted into a national bank. The right to exact it ceased 
on the conversion. (Md. 18Y0) State v. Nat. Bank of 
Baltimore, 1 K B. C. 527; 33 Md. 15. 

b. Shares of Stock. 

M. The power to tax national bank stock is -wholly de- 
rived from congress. (Ind. 1886) Wasson v. First Nat. 
Bank, 107 Ind. 206; 8 N. E. K. 97. 

15. In general. — The shares of national bank stock are 
taxable for state purposes as a part of the personal estate 
of the holder. , (Pa. 1867) Mintzer v. County of Mont- 
gomery, 54 Pa. St. 139; (La. 1869) First Nat. Bank of 
Shreveport v. Board of Eeviewers, 41 La. Ann. 181 ; 5 S. B. 
408; (Ind. 1866) Wright v. Stilz, 27 Ind. 338; (Ky. 1897) 
Deposit Bank of Owensboro v. Davies County (Ky. Ap- 
peals), 39 S. W. E. 1030. 

16. Shares of bank stock are to be included in and form 
a part of the personal property of the stockholders. (N Y. 
1897) ^tna Ins. Co. v. The Mayor, 153 N. T. 331; 47 N. 
E. E. 593. 

17. A state tax on shares of stock in national banks 
held valid, though the tax against state banks was not 
w nomine a tax on shares. (Ohio, 1868) Frazer v. Seibern, 
1 K B. C. 936; 16 Ohio St. 614; (Wis. 1869) Yan Slyke 
V. State, 1 K B. C. 939; 23 Wis. 655; (Wis. 1869) Bag- 
noli V. State, 25 Wis. 112. 

18. A state has the power to tax shares of stock in na- 
tional banks, and may authorize the assessment thereof 
in the city or town within the state where the owner of 
such shares resides. (Mass. 1867) Austin v. Board of Alder- 
men, 14 Allen (Mass.), 359. 
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' 19. The national banking act permits the state in which 
a national bank is located to tax all the shares of capital 
stock without regard to ownership; and this necessarily 
implies the power to tax a national bank upon shares 
owned in another national bank. (U. S. Sup. Ct. 1888) Bank 
of Redemption v. Boston, 125 U. S. 60; 3 N. B. C. 300. 

20. In territories. — Neither the constitution of the 
TJnited States nor the national banking act forbids the leg- 
islature of a territory taxing the shares of stock in a na- 
tional bank. (Utah, 1876) Salt Lake City iSTat. Bank v. 
Golding, 2 Utah, 1. 

21. Territories as well as states have power to tax the 
shares of stock in national banks. (Mont. 1887) Commis- 
sioners of Silyerbow County v. Davis, 3 N". B. C. 546 ; 6 
Mont. 306; (U. S. Sup. Ct. 1891) Talbott v. Silverbow 
County, 139 U. S. 438. 

28. Wliat interest taxable. — A state tax on national 
bank stock of so much a share is a tax on the entire in- 
terest of the stockholder, and includes his interest in the 
surplus and undivided profits as well as the authorized 
capital and assets of the bank. (Ky. 1884) Covington City 
Nat. Bank v. City of Covington, 21 F. E. 484. 

23. Taxation direct upon shareholder. — A tax of so 
much a share on national bank stock is a tax on the shares 
of the shareholders and not on the capital stock of such 
banks. (U. S. Sup. Ct. 1869) First Nat. Bank of Louis- 
ville V. Kentucky, 76 U. S. (9 Wall.) 353. 

24. State taxation of national bank stock should be di- 
rectly against the shareholders and not against the cap- 
ital of the bank itself. (Mo. 1868) Lionb'erger v. Eonse, 43 
Mo. 67; (Mo. 1869) First Nat. Bank v. Meredith, 44 Mo. 
500, approved by Curtis v. "Ward, 58 Mo. 295. 

25. The right of the state to tax stock of national banks 
is undisputed in this state, whether the tax be against the 
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corporation or against the stock in the hands of individ- 
ual shareholders. (N. J. 1866) State v. Haight, 31 JST. J. 
L. 128. 

26. Double taxation. — Taxation, of the real and per- 
sonal estate of a national bank as well as of its stock is 
double taxation, since the stock of a bank represents its 
entire property. (Md. 18TT) County Commissioners v. 
farmers' & Mechanics' Nat. Bank, 2 :N'. B. C. 252; 48 Md. 
117. 

c. Surphis. 

27. The undivided surplus of a national bank, not in- 
vested in federal securities, may be lawfully taxed against 
the bank, if it is not included in estimating the value of 
the shares. (]N".' J. ISTT) State, ISTorth Ward ISTat. Bank 
V. City of Newark, 1 N. B. C. 672; 39 E. J. L. (10 Vroom), 
380. 

28. The undivided surplus of a national bank is en- 
tirely separate from its capital stock, and state taxation 
of it does not interfere in any way with the operations 
of the bank as an instrument of the government^ and 
hence is valid. (N. H. 1875) First JSTat. Bank v. Peter- 
borough, 1 K B. C. 658; 56 N. H. 38. 

29. If the shares are estimated on the basis of the assets 
and the surplus, it will amount to double taxation if the 
surplus is also taxed. (N. J. 1877) State, North Ward ^ 
Nat. Bank v. City of Newark, 1 N. B. C. 672; 39 N. J. L. 
(10 Vroo]?i), 380. 

d. Dividends. 

30. The liability of a national bank for a tax on its 
dividends rests on the fact that such dividends were de- 
clared due and payable from the earnings, income or gains, 
and that any sums were added to its surplus or contingent 
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fund. (U. S. Sup. Ct. 1890) Central Nat. Bank v. United 
States, 137 U. S. 355. 

31. If a bank which has declared a dividend thrcrugh a 
mistake does not rescind such action before the time for 
the return to the assessor for the purpose of taxation, the 
question, so far as the taxation is concerned, is closed. 
Ibid. 

e. Gircwlation. 

32. Irrational bank notes are obligations of the govern- 
ment and cannot be taxed by the state. (Miss. 18T6) 
Home V. Greene, 1 N. B. C. 643; 52 Miss. 462. Confy'a: 
(Ind. 1869) Board of Commissioners v. Elston, 1 'E. B. C. 
425; 32 Ind. 97; (K C. 1873) Lilly v. The Commission- 
ers, 69 N. C. 300. 

33. State notes. — The act of 1866 which provides for 
the taxation of state bank notes is a constitutional enact- 
ment to protect the national currency. (TJ. S. Sup. Ct. 

' 1869) Veazie Bank v. Fenno, 1 JST. B. C. 22; 8 WaU. (K T.) 
533. 

34. The statute imposing a tax on the amount of notes 
of any town, city or municipal corporation . paid out is 
Constitutional. (U. S. Sup. Ct. 1879) Merchants' ]S"at. 
Bank of Little Book v. United States, 101 U. S. 1; 2 N. 
B. 0. 160. 

35. Such a tax is not laid on the obligation, but on its 
use, and is valid as a restraint of a use of such notes against 
the policy of the United States. Ibid. 

36. Congress has power to exempt national bank notes 
from state taxation, but not having done so they are tax- 
able by the states. (U. S. Sup. Ct. 1869) Veazie Bank v. 
Fenno, 1 N. B. C. 22; 8 Wall. (U. S.) 533; (N. C. 1873) 
Euffln V. Board of Commissioners, 1 N. B. C. 806; 69 
]Sr. C. 498. 
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f . Real Estate. 

37. National banks are subject to taxation only on the 
real estate and the shares of stock, and not on mortgages 
held by them. (Nev. 1893) Winnemucca First Nat. Bank 
V. Krieg, 21 Nev. 404; 32 Pac. E. 641. 

38. Where shares of national bank stock are assessed 
at their actual market value, the real estate of such bank 
should not be taxed eo norrvme. (Minn. 1877) Commis- 
sioners of Kice County v. Citizens' Nat. Bank of Faribault, 
23 Minn. 280. 

39. Where a building occupied by a national bank rep- 
resents part of its capital stock, and the shares are taxed 
at their par value, the building cannot be taxed. (Pa. 
1879) County of Lancaster v. Lancaster County Nat. 
Bank, 2 N. B. C. 415; 7 W. N. C. 29. 

40. Under the national banking act no property of a 
national bank is subject to state taxation except the real 
estate of the bank and the shares of its stockholders. 
(Iowa, 1868) Nat. State Bank v. Young, 25 Iowa, 311. 

41. The banking house of a national bank is to be as- 
sessed to the bank as real estate in the taxing district 
where the bank is located, and its value is to be deducted 
in the valuation of the shades of the stockholders. (N. J. 
1895) Orange Nat. Bank v. Williams, 32 Atl. E. 145; 58 
N. J. L. 45. 

48. Eeal estate belonging to a national bank should 
be assessed to such bank in the county, township, town 
or city where it is located and not as a part of the capital 
stock. (Ind. 1882) Loftin v. Citizens' Nat. Bank, 85 Ind 
341. 

43. Eeal estate owned by a bank constitutes a part of 
its assets to be assessed'with the privilege tax under the 
code of Mississippi. (Miss. 1890) Vicksburg Bank v. Wor- 
rell, 7 S. E. 219 ; 67 Miss. 47. 
15 
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44. Pennsylvania. — The real estate of a national bank 
is subject to taxation apart from its capital under act 
of June 10, 1881, of Pennsylvania. (U. S. D. 0. 1882) 
Second Nat. Bank v. Caldwell, 13 F. K. 429. 

g. Prvoileges cmd Licenses. 

45. The authorities of a municipality have no power 
by ordinance to levy a " privilege " tax on national banks. 
(Tenn. 1875) Nat. Bank of Chattanooga v. Mayor, 1 N. 
B. C. 903; 8 Heisk. (Tenn.) 814. 

46. The right of a national bank to operate and do a 
banking business cannot be taxed by the state. (Ga. 1877) 
Mayor v. First Nat. Bank of Macon, 59 Ga. 648. 

47. A license tax which undertakes to tax the opera- 
tions of national banks is unconstitutional. (U. S. D. C. 
1882) Second Nat. Bank v. Caldwell, 13 F. K. 429; (U. S. 
Sup. Ct. 1891) Shelton v. Piatt, 139 U. S. 591. 

48. A state or municipality has no power to exact a 
license fee from a national bank for the privilege of doing 
business within its limits. (Mo. 1880) City of Carthage 
V. First Nat. Bank of Carthage, 2 N. B. 0. 279; 71 Mo. 
508. 

h. Miscdlomeous. 

49. Banking house. — The banking house is a part of 
the capital stock of a national bank, and a tax upon the 
shares of such bank at their par value is a tax upon such 
banking house. (Pa. 1880) County of Lackawanna v. First 
Nat. Bank of Scranton, 94 Pa. St. 221. 

50. Furniture. — The furniture of a national bank is 
exempt from state taxation, since congress has not per- 
mitted it ; but real estate of such institutions is expressly 
subjected to such taxation by permission of congress. 
(U. S. C. C. 1884) Covington City Nat. Bank v. City of 
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Covington, 21 P. E. 484; (Iowa, 1868) l^at. State Bank v. 
Young, 25 Iowa, 311; (Iowa, 1867). Hubbard v. Board of 
Supervisors, 23 Iowa, 130. 

51. Mortgages.— Mortgages held by a national bank 
cannot be subjected to state taxation. (Nev. 1893) Win- 
neuiucca First Nat. Bank v. Krieg, 21 Nev. 404 ; 32 Tac. E. 

641. 

52. Paid checks.— Paid checks are not "articles or 
objects subject to taxation " within the meaning of the 
act of congress, and the bank may lawfully refuse to 
allow a collector of internal revenue to examine them. 
(U. S. Sup. Ct. 1877) United States v. Mann, 1 JS". B. C. 154; 
17Alb. L. J. 85;95U. S. 580. 

53. The personal property of a national bank is not 
taxable to the bank, the taxation thereof being prohibited 
by the national banking act. (Mont. 1878) First Nat. Bank 
of BiUings v. Province, 51 Pac. E. 821. 

II. Where Taxable. 
a. In General. 

54. Shares of stock in national banks are personal prop- 
erty, and the national banking act creating them could 
give them a situs of their own, apart from the owners, for 
the purpose of taxation. (U. S. Sup. Ct. 1873) Tappan v. 
Merchants' Nat. Bank, 86 U. S. (19 Wall.) 490. 

55. Location of bank. — It is in the power of the state 
to fix the situs of a national bank as to taxation, and a 
state statute is valid providing that shares of national 
hanks shall be taxed in the county, town or district where 
the bank is situated. (111. 1872) First Nat. Bank v. Smith, 
IN.B. C. 390; 65 IlL 44. 

56. The forty-first section of the national banking act 
simply confines the power of taxation of shares of national 
bank stock to the state having jurisdiction of the place 
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\5rliere the bank is located. (Yt. 1869) Olapp v. City of 
Burlington, 42 Yt. 5T9. 

57. Shares in national banks are taxable for ^tate, 
county and municipal purposes at the place where the 
bank is located. (Tenn. 18T2) McLaughlin v. Chadwell, 
7 Heisk. (Tenn.) 389. 

58. Shares in national banks owned by residents of a 
gtate may be assessed either at the place where the owner 
resides or where the bank is located. (N. 0. 1878) Buie 
V. Commissioners of Fayettesville, 2 K B. C. 343; 75 K 0. 
267. 

59. Ifational bank stock can be taxed only at the loca- 
tion of the bank. (Ind. 1870) Strader v. Manville, 33 Ind. 
111. 

60. " Place " defined. — The word " place," in the pro- 
viso in paragraph 41, chapter' 106, of the act of congress 
of June 3, 1864, has reference to the location of the bank 
and not to the authority under which the tax is to be as- 
sessed. (Me. 1867) Packard v. City of Lewiston, 55 Me. 
456. 

61. The word "place," in section 41 of the national 
banking act, has relation to the kind of tax levied. If a 
state tax, it refers to the state in which the bank is lo- 
cated; if a county, to the county; and thiis with reference 
to the different kinds of taxes and localities. (N. J. 1866) 
State V. Haight, 31 N. J. L. 128. ~ 

62. The limitation of the national banking act that na- 
tional bank shares are to be taxed " at the place where 
the bank is loclited and not elsewhere " should be con- 
strued to refer to the state within which the bank is lo- 
cated. (Idaho, 1873) People v. Moore, 1 Idaho, 504. 

63. What is sufficient location.— The doing of a de- 
posit business in a state other than that of its principal 
location does not make the bank an inhabitant of the 
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former state. (TJ. S. C. C. 18Y8) Nat. Bank of Camden v. 
Pierce, 2 N. B. C. 177;' 18 A. L. J. 16. 

64. Conflict of law. — In considering whether or not a 
state statute allowing shares of national bank stock to be 
taxed at the residence of the owner is in conflict with the 
banking aotj which directs them to be taxed at the locar 
tion of the bank and not elsewhere, the court can only 
consider the statute in reference to the case before it, and 
where the results produced do not conflict with the act 
of congress the court will not interfere. (U. S. Sup. Ot. 
1866) Austin v. Aldermen, 1 N. B. C. 15; 7 Wall. (U. S.) 
691 

b. Sha/res of Residents. 

65. A resident national bank shareholder has no reason 
to complain of the failure of the assessors to notify the 
bank of the completion of the assessment, since such re- 
quirement under the New York statutes is, as it seems, 
for the purpose of creating a lien on the shares of non- 
residents only. (IST. T. 1888) People v. Smith, 50 Hun 
(N. T.), 39; 2]Sr. T. S..460. 

66. It is no excuse for the making of an assessment 
on national bank stock to the bank itself that the share- 
holders do not all reside in the ward where the bank is 
located. The assessment must be made to the share- 
holder where he resides. (N. J. 1878) State, North Ward 
Nat. Bank t. Newark, 2 N. B. 0. 290; 11 Yroom (N. J.), 
659. 

67. Notice of residence. — Under a state statute re- 
quiring shareholders in national banks to give notice of 
their residence, the decision of such shareholders as to 
such place of residence must stand unless shown to be 
intentionally false. (Mass. 1873) Goldsbury v. Inhabit- 
ants of Warwick, 1 N. B. C. 592; 112 Mass. 384 
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c. Shares of Nonresidents. 

68. It is no objection to the taxation of national bank 
stock at the location of the bank that the stockholder re- 
sides in another county or state. (Ind. 1870) Whitney v. 
Kagsdale, 1 N. B. C. 429; 33 Ind. lOY. 

69. Shares of national bank stock owned by non-resi- 
dents should be taxed in the district where the bank is 
located. QS. J. 1898) Crossley v. Township Commission- 
ers, 16 Bk. L. J. 34. 

70. Shares of stock in national banks cannot be taxed 
by any state except that within which the bank is lo- 
cated. (]Sr. J. 1892) State, Debaun v. Smith, 55 K J. L. 
(26 Vroom), 110. 

71. Shares of non-residents of the state are to be taxed 
in the city or town where the bank is located, and not 
elsewhere. The taxing power looks not to the individ- 
ual, but to the bank. (IST. C. 18Y6) Kyle v. The Mayor, 1 
]Sr. B. 0. 808; T5 IS. C. 445. 

72. The requirements as to taxation at the location of 
the bank in the case of non-residents applies to non-resi- 
dents of the state only, and not to those of a village or 
township. Stockholders of a national bank who live in 
another township of the same county should be taxed in 
the township where they reside. (Mich. 1877) Howell, v. 
Yillage of Cassopolis, 1 N. B. C. 627; 35 Mich. 471. 

73. Under the Eevised Statutes of the United States, 
section 5219, non-resident stockholders are entitled to the 
same exemptions and deductions against the value of 
their stock as are granted to resident shareholders. (U. S. 
C. C. 1894) Mercantile Nat. Bank v. Shields, 59 F. R. 952. 

74. The denial to non-residents of a right to vote for 
municipal officers, which power was granted to them in 
a proviso to an act giving the municipality power to tax 
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such non-residents, does not abrogate that power of taxa- 
tion. (N. C. 1878) Moore v. Mayor and Commissioners 
of Faj^ettesville, 2 K B. C. 350; 80 JST. C. 154; 30 Am. 
K. 75. 

III. To Whom Taxable. 

75. Owners. — National bank stock should not be as- 
sessed m solido to the bank, but to the respective share- 
holders as their individual interests appear. (IST. M. 1891) 
Albuquerque ISTat. Bank v. Perea, 25 Pac. K. 776 ; 5 Gilder. 
(]Sr. M.) 664. 

76. Where the bank lists the shares as its own property 
and not as that of its shareholders, and neglects to apply 
to the proper tribunal for the correction of the assess- 
nient, it is estopped from thereafter setting up the de- 
fense. Ibid. 

77. Taxes on national bank stock should be assessed 
against the stockholder, and the assessor is not warranted 
in making the assessment in any other mode, by the re- 
fusal of the bank's officers to disclose to him the names 
of the stockholders. (Mo. 1885) City of Springfield v. First 
]Srat. Bank of Springfield, 3 N. B. C. 524; 87 Mo. 441. 

78. Transfer of stock, liability for tax. — The laws 
of Wisconsin (Acts 1865, ch. 400) as to taxation of na- 
tional bank stock imposed the taxes as a lien on such 
stock, and a subsequent transferee can recover the amount 
of such lien paid by him after a transfer where the non- 
payment of the taxes has been concealed. (Wis. 1876) 
Simmons v. Aldrich, 1 JST. B. C. 921 ; 41 Wis. 240. 

79. Invalid against bank in solido.-^ The assessment 
of the entire capital stock of a national bank against the 
bank im, soUdo is invalid under United States Eevised 
Statutes, section 5219. Such tax can be levied only against 
the individual shareholders. (Kan. 1891) Leoti First Nat. 
Bank v. Fisher, 26 Pac. E. 482; 45 Kan. 726. 



232 TAXATION, IIL 

80. An assessment upon the capital stock of a national 
bank in gross is invalid, and a provision that such tax 
should be paid by the bank for the shareholders thereof 
is invalid and inoperative. (Ala. 1878) Sumter County 
]Srat. Eank v. Gainesville, 2 IST. B. C. 449; 62 Ala. 464. 

81. Payment by bank. — Louisiana Act 85 of 1888, 
section 2Y, which provides that shares in national banks 
shall be assessed to the shareholders, but that the bank 
shall pay the taxes and collect them from the sharehold- 
ers, imposes a tax upon the shares and not upon the cor- 
poration. (TJ. S. 0. C. 1890) Whitney Nat. Bank v. Parker, 
41 F. E. 402. 

83. It is necessary to show that the shares are under 
the control and management of the association before it 
can be made liable, and if there have been dividends "it 
must be shown that the bank had at the time dividends 
or other money or property belonging to the shareholder. 
(Iowa, 1872) Hershire v. First Nat. Bank, 1 K B. C. 476; 
35 Iowa, 272. 

83. State taxation required to be paid by the bank, and 
by the bank collected from the dividends and stockhold- 
ers, is taxation on the bank itself, and therefore illegal. 
(TJ. S. C. C. 1893) Citizens' Nat. Bank of Louisiana v. 
Board of Assessors, 54 F. R. 73; 49 Am. E. 513. 

84. The liability of a national bank to pay a tax upon 
its shares rests upon its power to collect the same of the 
money or property of its shareholders in its hands, and 
when it has no such money or property it is not so liable. 
(Iowa, 1894) Farmers' & Traders' Nat. Bank v. Hoffman, 
93 Iowa, 119; 61 N. W. E. 418. 

85. If no property has been set apart by such share- 
holders and no dividend has accrued on the stock, the lia- 
bilit}'^ of the bank cannot be sustained. Ibid. 

86. The limitation as to taxation of the bank means 
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only that the shares alone can be taxed, and does not 
apply to the method of collecting the taxes. (U. S. Sup. 
Ct. 1869) Nat. Bank v. Commonwealth, 1 N. B. C. 34; 9 
Wall. (U. S.) 353. 

87. A statute Requiring' national banks to pay the tax 
Imposed upon them, and empowering them to collect it 
of the shareholders, imposes a tax on the shares and not 
on the corporation. (U. S. 0. 0. 1890) "Whitney Nat. Bank 
T. Parker, 41 F. K. 402. 

TV. Foe What Ptjepose. 

88. Municipal purposes, school. — "Municipal," under 
the Indiaiia statutes, is held to have reference to the in- 
corporated cities and towns in the state having authority 
to levy and collect taxes, and the restriction extends only 
to such city or town purposes. A school tax is not a tax 
for municipal purposes. (Ind. 18Y1) Boot v. Erdlemeyer, 
1 N. B. 0. 432 ; 3T Ind. 225. See (U. S. Sup. Ct. 18T4) Hep- 
burn V. School Directors, 1 IST. B. C. 113; 23 Wall. (U. S.) 
480. 

89. Under the Indiana tax law of 186Y, shares of na- 
tional banks could not be taxed for municipal purposes, 
(Ind. 18T2) City v. Bayard, 39 Ind. 450. 

90. Under the general law of Indiana for the incorpo- 
ration of cities, no tax can be imposed for municipal pur- 
poses on state banks, and therefore not on shares in 
national banks. (Ind. 1866) Craft v. Tuttle, 27 Ind. 332. 

'91. County purposes. — Shares of stock in national 
banks are assessable for county purposes under the Penn- 
sylvania acts of April 12, 1867, and April 2, 1868. (Pa. 
1872) Everitt's Appeal, 71 Pa. St. 216. 

92,. Fire district. — Under Public Statutes (ch. 13, par. 
8-19), the holders of national bank stock residing in a regu- 
larly organized fire district in the town in which the 
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bank is located cannot be taxed for fire-district purposes. 
(Mass. 1885) Eioh v. Packard Nat. Bank, 138 Mass. 527. 

93. School district.— Under General Statutes (ch. 39), 
and the statute of 1873 (ch. 315), the stock of a national 
bank situate in one town belonging to an inhabitant of 
another cannot be taxed to pay the expenses of building 
a school-house in the latter. (Mass. 1881) Little v. Little, 
131 Mass. 367. 

V. DlSOEIMINATIONS AgAINST NATIONAL BaNKS. 

a. In General. 

94. Any system of assessment of taxes which exacts 
from the owners of shares of a national bank a larger sum 
in proportion to the actual value of those shares than it 
does from any other moneyed capital, valued in like man- 
ner, taxes the shares at a greater rate, within the meaning 
■of the act of congress, irrespective of the valuation. (U. S. 
Sup. Ct. 1879) Pelton v. Commercial Nat. Bank, 2 N. B. 0. 
85; 101 U. S. 143. 

95. The provisions of section 5219, United States Re- 
vised Statutes, do not require absolute equality between 
national banks and other moneyed capital, but only that 
there be no unjust discrimination unfavorable to national 
bank shareholders. (U. S. Sup. Ct. 1887) Davenport Bank 
V. Davenport, 3 N. B. C. 285; 123 U. S. 83. 

96. State taxation of national bank stock is subject to 
the restriction that such tax should not exceed the burden 
imposed on similar property in the state. (U. S. C. C. 
1890) First Nat. Bank v. Herbert, 44 F. R. 158. 

97. Fact of discrimination sufficient. — A state tax 
law, to be invalid as discriminating against national banks, 
need not express such discrimination in words, but it is 
sufiicient if it in fact does so discriminate against such 
banks. (Tex. 1876) Harrison v. Vines, 46 Tex. 15. 
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98. Intention to discriminate. — A clear intent to dis- 
criminate against national banks in the state taxation of 
corporate stools: and personal property violates the statute 
providing for such taxation. (K". T. 1886) McMahon v. 
Palmer, 102 K T. 176; 6 N. E. E. 400. 

99. Simply the existence of inequalities in the valuation 
of property for taxation does not establish a discrimination 
as provided by the national banking act to avoid the as- 
sessment of national bank stock. It must be shown either 
by direct proof, or by proof of inequalities so gross as to 
show to the court that an intentional discrimination act- 
ually existed against such national bank stock. (U. S. C. C. 
1884) Exchange ISTat. Bank v. Miller, 19 F. E. 3T2. 

100. To constitute a discrimination against national 
banks it must appear either that it was the intention of 
the statute to so discriminate, or there must be some 
agreement or combination on the part of the assessors, 
the necessary effect of which is to produce such a result. 
(U. S. C. 0. 1881) First Nat. Bank v. Farwell, 7 F. E. 518. 

101. Kate, moneyed capital. — The rate of taxation 
upon the shares of national bank stock should be the 
Same as or not greater than upon the moneyed capital of 
the individual citizen liable to taxation, *. e., no greater 
in proportion or percentage of tax on the valuation of the 
shares should be levied than upon moneyed capital in the 
hands of citizens. (TJ. S. Sup. Ct. 1877) New York v. 
Commissioner of Taxes, 4 Wall. (U. S.) 244; (U. S. Sup. 
Ct. 1877) Adams v. JSTashville, 1 N. B. C. 148; 95 U. S. 19; 
(U. S. C. C. 1889) Eichmond First ISTat. Bank v. Eichmond, 
39 F. E. 309 ; (U. S. Sup. Ct. 1876) People v. Commission- 
ers, 95 U. S. (4 Otto), 415; (Tex. 1887) Eosenberg v. 
Weekes, 67 Tex. 578; 18 Am. & Eng. Corp. Cas. 140. 

102. The restriction as to the taxation of national bank 
shares applies solely to a parallel with an individual or 
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corporation whose capital is used with a view of compen- 
sation for the use of the money. (U. S. Sup. Ct. 1890) 
Talbott V. Silverbow County, 139 U. S. 438. 

103. Section 5219, United States Kevised Statutes, per- 
mits the taxation of national bank stock by local govern- 
ments, but prohibits an adverse discrimination as com- 
pared with the assessment by the same government of 
other moneyed capital invested to secure a profit from 
the use thereof as money. (U. S. C. C. 1893) Puget Sound 
Nat. Bank v. King County, 61 F. E. 433. 

104. Moneyed capital^ definition. — "Moneyed capi- 
tal," under TJnited States Eevised Statutes, section 5219,. 
includes shares of stock and other interests owned by in- 
dividuals in all enterprises in which the capital employed 
in carrying on its business is money, and where the ob- 
ject of the business is the making of profit by its use as 
money. (U. S. Sup. Ct. 1887) Mercantile Nat. Bank v. 
New York, 3 N. B. C. 243; 121 U. S. 138; (U. S. Sup. Ct. 
1887) Newark Bank v. Newark, 121 U. S. 163; (U. S. 
Sup. Ct. 1891) Talbott v. Silverbow County, 139 U. S. 438. 

105. " Other moneyed capital," as used in the national 
banking act (TJ. S. Kev. Stat., sec. 5219), means other tax- 
able moneyed capital. (U. S. C. C. 1884) Exchange Nat. 
Bank v. Miller, 19 F. E. 372. 

106. The term ," moneyed capital " means money emr 
ployed in a business of loaning money for hire, discount- 
ing bills of exchange, or receiving deposits payable on 
demand. (U. S. C. C. 1894) Mercantile Nat. Bank v. 
Shields, 59 F. E. 952. 

107. " Moneyed capital " does not mean ordinary cred- 
its or the stock of railroad, mining or insurance corpora- 
tions, but includes shares of stock or other interests owned 
by individuals in enterprises in which the capital em- 
ployed is money, and whose object is the making of a 
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profit by its use as money. (Wash. 1893) Aberdeen First 
Nat. Bank v. Ohehalis County, 32 Pac. E. 1051; 6 Wasb. 
«04. 

108. Proof of discrimination. — To bold an assess- 
ment on tbe sbares of stock in a national bank invalid 
under United States Kejised Statutes, section 5219, it 
must be shown tbat there is an actual discrimination 
against such stock; and simple proof that the laws of the 
state provide for a different manner of taxing other mon- 
eyed capital invested in savings banks is not sufficient. 
(U. S. C. C. 1887) Richards v. Incorporated Town of Eock 
Eapids, 31 F. E. 505. 

109. The interest of individuals in insurance and trust 
companies is not moneyed capital, and a discrimination 
between such companies and national banks is not a vio- 
lation of the national banking act. (U. S. Sup. Ct. 1888) 
JSTat. Bank of Eedemption v. Boston, 3 1^1". B. C. 300; 125 
U. S. 60. 

b. YaZuation. 

110. An intentional excessive valuation of national 
banks shares over other moneyed capital renders the as- 
sessment void. (U. S. Sup. Ct. 1879) Pelton v. N^at. Bank, 
2KB. C. 85; 101 U. S, 143. 

111. "Where the inequality of valuation is a result of a 
statute of the state designed to discriminate injuriously 
against any class of persons or property, a court of equity 
will give appropriate relief; or where, the law being 
proper, the officers combine to discriminate in the valua- 
tion, like relief will be granted. (TJ. S. Sup. Ct. 1881) 
German ISTat. Bank of Chicago v. Kimbal, 3 IST. B. C. 9; 
103 TJ. S. 732. 

112. The equalization of bank shares among themselves, 
but not with other moneyed capital, does not furnish a 
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system of valuation which will avoid a discriminatioii 
against national bank shares. (U. S. Sup. Ct. 1888) "Whit- 
beck V. Mercantile Bank, 127 TJ. S. 193; 3 If. B. C. 309. 

113. The provisions of section 5219, United States Ke- 
vised Statutes, as to discriminations against national 
banks, applies only to over-assessment and not to over- 
valuation. (K T. 1878) Williams v. Weaver, 75 IS". T. 
30. Gonl^a, People v. Weaver, 100 U. S. 539; 2 IST. B. 0. 
57; Supervisors v. Stanley, 105 TJ. S. 305; Bressler v. 
Wayne Co., 32 Neb. 834; 49 K W. E. 787. 

114. Where national bank shares were taxed at their 
full value and other moneyed capital at only forty per 
cent, of its value, held a discrimination and void, whether 
done by inadvertence or design. (U. S. C. 0. 1878) Mer- 
chants' Nat. Bank of Toledo v. Gumming, 1 JST. B. 0. 926; 
17 Fed. Cas. 60; (U. S. C. C. 1877) City Nat. Bank of Pa- 
ducah V. Paducah, 5 Cent. L. J. 345. 

115. The restriction in the national banking act as to 
the assessment of national bank shares prohibits an as- 
sessment based on a, valuation which discriminates un- 
fairly against such bank shares, and is not meant merely to 
secure equality in the rate of the tax after such assessment 
has been made. (U. S. C. G. 1881) Albany City Nat. 
Bank v. Maher, 6 F. K. 417. 

116. Shares of national bank stock can be assessed at 
their appraised valuation to an amount exceeding their 
face value, if such valuation does not exceed that of other 
moneyed capital. (U. S. Sup. Ct. 1874) Hepburn v. School 
Directors, 1 N. B. C. 113; 23 Wall. (IT. S.) 480. 

117. Valuation of franchise. — A state statute which 
levies a tax on the real and personal property of national 
banks and on their franchises, to be assessed by subtract- 
ing the value of the tangible property from the A^alue of 
the capital stock, is not in violation of the United States 
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Eevised Statutes, section 5219, since the sum total of the 
value of the franchise and the tangible property is in 
effect the capital stock of the bank. (U. S. 0. C, 1898) 
First JSTat. Bank v. Stone, 88 F. K. 409. 

c. State Bcmks and State Corporations. 

118. Shares of other banking institutions incorporated 
in the state being other moneyed capital, the tax on na- 
tional bank shares must be at the same rate as that im- 
posed on such institutions. (TJ. S. C. C. 1890) Wilmington 
First ]Srat. Bank v. Herbert, 44 F. E. 158. 

119. "Where state banks are taxed only on their capital, 
national banks cannot, by a statute of that state, be sub- 
jected to taxation on their shares, for a tax on the capital 
is not equivalent to a tax on the shares. (U. S. Sup. Ct. 
1865) Van Allen v. The Assessors, 1 N. B. C. 1; 3 Wall. 
(U. S.) 573; (U. S. Sup. Ct. 1866) Bradley v. The People, 
1 K B. C. 14; 4 Wall. (U. S.) 459. 

120. Where the taxation of the shares of state banks 
is not provided for, shares in national banks cannot be 
taxed, and it is immaterial that there are no state banks 
in existence to be taxed. (Iowa, 186T) Hubbard v. Board 
of Supervisors, 23 Iowa, 130. ' 

121. Where no tax is imposed on the shares of banks 
organized under state authority, no tax can be levied 
against the shares of national bank stock. (Ind. 1866) 
Wright V. Stilz, 27 Ind. 338. 

122. The national banking act means only that the 
states should, as far as possible, tax in like manner the 
shares of state banks and the shares of national banks. 
(U. S. Sup. Ct. 1869) Lionberger v. Rouse, 1 IST. B. C. 41; 
9 Wall. (IT. S.) 468. 

123. Tne fact that certain state banks are by their 
charters privileged with a certain rate of taxation does 
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not make necessary the imposition of tHe same rate on 
natioiial banks, when other moneyed capital is assessed at 
a higher rate. Ibid. 

124. The restriction of state taxation on shares of na- 
tional banks to the same rate as on other moneyed capital 
arises from the intention to discourage unequal and unfair 
competition, and in this sense moneyed capital is to be in- 
terpreted to include shares of stock or other interests 
owned by individuals in all enterprises in which the cap- 
ital employed is money, where the object of the business 
is the making of profit by its use as money. (TJ. S. Sup. 
Ct. 1886) Mercantile ISTat. Bank v. New York, 121 TJ. 8. 
138; 3 K B. C. 243; (U. S. Sup. Ct. 1886) ISTewark Bank 
V. Newark, 121 U. S. 163; (U. S. Sup. Ct. 1888) Bank of 
Eedemption v. Boston, 125 U. S. 60; 3 JST. B. 0. 300. 

125. The allowing an unincorporated state bank to de- 
duct the amount of its indebtedness from its credits is not 
necessarily a discrimination against national banks. Such 
state banks having no shares of stock, a different method 
of taxation must necessarily be adopted. (Neb. 1891) 
Bressler v. Wayne County, 32 Neb. 834; 49 N. W. E. 787. 

12S. An exemption by a state from taxation of all 
shares of stock in corporations whose capital consists of 
property which is required to be listed for taxation does 
not refer to national banks whose capital consists of 
United States securities. (Ala. 1895) Molver v. Eobin- 
son, 53 Ala. 456. 

127. The fact that there is no discrimination in taxa- 
tion between national banks and other corporations does 
not validate the tax when there exists a discrimination in 
favor of other moneyed capital. (TJ. S. C. C. 1890) Whit- 
ney Nat. Bank v. Parker, 41 F. E. 402. 

128. National bank stockholders are not exempt from 
taxation because the stock of mining corporations is ex- 
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empt, such stock not being moneyed capital within the 
meaning of the statute, which refers to capital used with 
a view of compensation for its use as money. (U. S. Sup. 
Ct. 1891) Talbott v. Silverbow County, 139 U. S. 438. 

129. A national bank which has retained out of its divi- 
dends sums to pay the state tax should include such sums 
in its return for the purposes of taxation. (TJ. S. Sup. Ct. 
1890) Central ]S"at. Bank v. United States, 137 U. S. 355. 

130. Where there is no intention to discriminate, a 
slight advantage accruing to savings bank capital over 
national bank capital will not vitiate the law providing 
for the taxation of such savings bank capital stock. (Iowa, 
1894) Davenport JSTat. Bank v. Board of Equalization, 64 
Iowa, 140; 19 JST. W. K. 889. 

d. Ded/iictions. 

131. "Where state statutes permit a deduction of indebt- 
edness to owners of some personal property, but not to 
owners of national bank stock, it makes an unjust dis- 
crimination and is void, at least to a shareholder who has 
such debts to deduct. (TJ. S. Sup. Ct. 1882) Supervisors 
V. Stanley, 3 K B. C. 33; 105 U. S. 305; (IT. S. Sup. Ct. 
1882) Evansville Nat. Bank v. Britton, 105 U. S. 322; 3 
¥. B. C. 48; (U. S. Sup. Ct. 1882) Hill v. ]S"at. Albany 
Exchange Bank, 105 U. S. 319; 3 1^. B. C. 45. 

132. A state law which refuses to owners of national 
bank shares a deduction for debts which is allowed from 
other moneyed capital is ia conflict with the national 
banking act and void. (IT. S. Sup. Ct. 1879) People ex rel. 
Williams v. Weaver, 2 N". B. C. 57; 100 U. S. 539, revers- 
ing same case, 67 IST. T. 516, and overruling People v. 
Dolan, 36 N. Y. 59. 

133. Where deductions to the amount of the lonafide 
indebtedness of the owner are allowed as against moneyed 

16 
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capital other than shares of national bank stock, discrimi- 
nation against such stock arises and the tax is void. (TJ. S. 
C. C. 1894) Mer-cantile Nat. Bank v. Shields, 59 F. R. 952. 

134. Non-resident shareholders in national banks are 
entitled to the same deductions as resident, and are en- 
titled to relief against the same discrimination. Ibid. 

135. A state tax against national bank shares is illegal, 
which denies to the owner a deduction of his debts there- 
from, when it allows to other citizens a deduction of debts 
from "credits" which include some form of moneyed 
capital. (Ohio, 1894) First Nat. Bank v. Chapman, 9 Ohio 
.Cir. Ot. E. 79. 

136. Where deductions of debts from the value of a 
person's taxable property are permitted, the same deduc- 
tion must be made from the value of national bank shares. 
But an assessment without such deduction is voidable 

*only. (U. S. Sup. Ot. 1889) Palmer v. McMahon, 133 
U. S. 660. 

137. It appearing that no deduction is allowed from 
national bank shares for debts and that there is a class of 
moneyed capital from which deductions for debts can be 
made, it must also appear that the amount of such capi- 
tal is so great as to amount to an illegal discrimination 
against the national banks before the tax can be avoided. 
(U. S. Sup. Ot. 1895) First Nat. Bank v. Ayers, 160 U. S. 
660; 66F. E. 160. 

138. Under a provision in the state statute that all 
debts due and owing by the taxpayer may be deducted 
from the gross amount of money and credits held, the 
owners ' of national bank shares are entitled to such de- 
duction. (U. S. 0. 0. 1887) Eichards v. Incorporated 
Town of Eock Eapids, 31 F. E. 505. 

139. Under section 5219 an actual higher burden of 
tax on national bank shares must be shown, and simply a 
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different manner of taxation of moneyed capital is not 
suificient. Ibid. 

140. The individual stockholders of a national bank 
are to be allowed the same deductions from the assessment 
upon their shares as other taxpayers owning moneyed 
capital are allowed thereon. (Kan. 1891) Leoti First Nat. 
Bank v. Fisher, 45 Kan. T26; 26 Pac. E. 482. 

141. Where the rate fixed by the state (sec. 27, rev- 
enue law) for the taxation of moneyed capital in the 
hands of individual citizens situated similarly to that in- 
vested in national banks-is Jiotless than that placed upon 
national bank shares, the rule of uniformity is main- 
tained. (Keb. 1891) Bressler v. "Wayne County, 32 ISTeb. 
834; 49 IST. W. E. T87. 

142. The statute of ISTew York allowing a deduction 
for debts to owners of certain kinds of personalty which 
is not allowed to national bank shareholders is valid only 
as to those shareholders who have no. debts to deduct. 
(U. S. Sup. Gt. 1882) Supervisors of Albany v. Stanley, 3 
K B. 0. 33; 105 U. S. 305. 

143. Under the New York statutes 'providing for a de- 
duction of debts from an individual's personal property, 
and the provisions as to the taxation of national bank 
stock, an owner of such stock is not entitled to a deduc- 
tion therefrom for his debts, but such stock is to be taxed 
at its actual value, independent of the circumstances of 
the owner. (U. S. Sup. Ct. 1879) People ex jrel. Cogger 
V. Dolan, 1 N. B. C. 684; 36 IST. Y. 59. Overruled by Peo- 
ple ex rel. "Williams v. "Weaver, 2 N. B. C. 57; 100 U. S. 
539. 

144. An act denying deductions for the indebtedness 
of the owner of national bank shares from the value of 
his stock, when it is allowed to debtors in general, is void 
as to shareholders who have debts. (N. C. 1887) McAden 
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V. Commissioners of Mecklenburg County, 3 E". B. 0. 694; 
91 K 0. 355. 

145. The Ohio statutes allow a deduction for lonafde 
debts to the owner of moneyed capital, and such deduc- 
tion should be allowed to owners of national bank stock, 
or the assessment is void. (U. S. C. 0, 1894) Mercantile 
lij"at. Bank v. Shields, 59 F. E. 952. 

146. Under the statutes of Ohio there is no discriminar 
tion in taxation against holders of shares of stock in na- 
tional banks by reason of such statutes not allowing to 
such holders a deduction for their debts, since such de- 
duction is not allowed to holders of stock in state or pri- 
vate banks, nor to owners of moneyed capital generally. 
(Ohio, 1897) Chapman v. First mt. Bank, 47 IST. E. E. 54. 

147. A shareholder in a national bank in "Washington 
is entitled to have his 'bona fide debt set oflf against the 
value of his stock when such set-off and deduction is al- 
lowed against credits generally, including shares of stock 
in state banks. (Wash. 1897) Newport v. Mudgett, 51 
Pac. E. 466. 

e. ExempUons. 

148. Object of statute. — There must be a substantial 
equality in the taxation of national bank stock and other 
moneyed capital, and when there exists an inequality 
because of exemptions allowed to such moneyed capital 
a,nd not to the bank, so gross as to show an illegal dis- 
crimination, the tax will be set aside. (U. S. Sup. Ct. 
1885) Boyer v. Boyer, 3 N. B. C. 151; 113 U. S. 689. 

149. The national banking act does not curtail the state 
power of taxation nor out off the right of the state to 
make certain property exempt from taxation altogether. 
(TJ. S. Sup. Ct. 1877) Adams v. Mayor of ]S"ashville, 1 N. 
B. C. 148; 95 U. S. 19. 
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150. The provision of the national banking act that 
taxation of national bank stock shall not be at a greater 
rate than is assessed on other moneyed capital relates 
only to the rate of taxation and does not refer to exemp- 
tions by state statute. (Pa. 1872) Gorgas' Appeal, 79 Pa. 
St. 149^ 

151. Other moneyed capital. — National bank shares 
are exempt from state taxation where a very material 
part relatively of the other moneyed capital in the hands 
of individuals is exempt. (TJ. S. Sup. Ot. 1885) Boyer v. 
Boyer, 3 JST. B. 0. 161; 113 TJ. S. 689. 

152. A case of discrimination against national banks 
arises only when moneyed capital employed by individual 
owners in carrying on operations of the same general 
character as those within the power of national banks, 
and thus competing with national banks, is exempt from 
taxation by the wilful act of the assessors to some con- 
siderable amount. (Wash. 1894) "Washington ISTat. Bank 
V. King County, 9 Wash. 607; 38 Pac. E. 219. 

153. An exemption of all mortgage judgments and 
recognizances from taxation is not such a discrimination 
in favor of moneyed capital as to vitiate a tax on national 
bank shares. (U. S. Sup. Ct. 1874) Hepburn v. School 
Directors, 1 JST.B.C. 113; 23 Wall. (U. S.) 480. 

154. State and national securities. — The exemption 
of non-taxable national and state securities being allowed 
to individuals by the Louisiana act 85 of 1888, but not al- 
lowed to national banks, that act discriminates against 
national banks. (La. 1890) Whitney Nat. Bank v. Par- 
ker, 41 P. E. 402. 

155. State banks. — The exemption of state banks from 
municipal taxation by a statute passed prior to the na- 
tional banking act does not exempt national banks from 
a like tax. (Ind. 1874) City of Eichmond v. Scott, 1 N. 
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B. C. 445; 48 Ind. 568; (Ind. 1874) Stilz v. Tutewiler, 48 
Ind. 600. 

156. Savings deposits.— Savings deposits are moneyed 
capital in the hands of individuals, but they are not within 
the meaning of the banking act, so that national bank 
stock must be exempted from taxation if such deposits 
are so exempted. (U. S. Sup. Ct. 188Y) Mercantile Bank 
V. New York, 3 N. B. C. 243; 121 U. S. 138; (U. S. Sup. 
Ct. (1887) E'ewark Bank v. Newark, 121 U. S. 163; (TJ. S. 
Sup. Ct. 1888) Bank of Kedemption v. Boston, 3 N. B. C. 
300; 125 U. S. 60. 

157. Credits. — The exemption from taxation of cred- 
its, such as accounts, notes and mortgages, is not a discrim- 
ination against national banks, such credits not being 
within the term " moneyed capital," as used in the stat- 
ute. (Wash. 1893) Aberdeen First Nat. Bank v. Ohehalis 
County, 32 Pac. E. 1051; 6 Wash. 604. 

158. The capital stock of a national bank in Louisiana 
is not exempt from taxation, though invested in United 
States bonds and securities, and the words " exempt prop- 
erty," found in section 28 of act 98 of 1886, does not apply 
to United States or state bonds in which the capital of 
such bank has been invested. (La. 1889) First Nat. Bank 
V. Board of Reviewers, 41 La. Ann. 181. 

VI. YALITATIOlf AND ASSESSMENT. 

a. In Oeneral. 

159. Actual and market value.^The shares of stock 
in national banks may be assessed in the hands of each 
owner at their actual and not their par value, notwith- 
standing part or the whole of such capital stock is in- 
vested in United States securities. (U. S. Sup. Ct. 1889) 
Palmer v. MoMahon, 133 U. S. 660. 
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160. The capital- stock of national banks should be as- 
sessed at its full and true value, though that be in excess 
of its par value. (N. T. 18Y4) People ex rel. Williams v. 
Assessors of Albany, 1 IST. B. 0. 116; 6 Thomp. & Cook 
<N. Y.), 155. 

161. In assessing national bank shares reference should 
be had to all the property of the bank which confers any 
value on its shares of stock. (U. S. C. C. 1876) St. Louis 
Nat. Bank v. Papin, 1 IST. B. C. 326; 3 Cent. L. J. 669. 

162. The shares of national banks are taxable without 
regard to the value of property held by the bank, but 
with relation to their own value only. (U. S. Sup. Ct. 
1882) Evansville Nat. Bank v. Britton, 3 JST. B. C. 48; 105 
U. S. 322. 

163. Under the laws of Ohio and the national banking 
act, the shares of national banks are to be taxed at their 
true money value. (U. S. C. C. 1884) Exchange Nat. 
Bank v. Miller, 19 F. E. 372. 

164. Shares in national banks should be assessed at 
their real and market value and not at their par value. 
(U. S. Sup. Ct. 1864) People v. Commissioner of Taxes, 
94 TJ. S. (4 Otto), 415; (U. S. Sup. Ct. 1874) Hepburn v. 
School Directors, 1 N. B. C. 113; 23 Wall. (U. S.) 480. 

165. Shares of stock in a national bank are to be as- 
sessed at their market value at the time the assessment 
is made, and not according to their supposed value upon 
the closing of the bank. (Mass. 1892) Nat. Bank v. City 
of New Bedford, 29 N. E. K. 532; 155 Mass. 313. 

b. Deductions. 

166. Real estate. — Where the real estate owned by a 
national bank was paid for out of its capital stock, the 
actual value of the stock less the value of such real estate 
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is the proper basis for the assessment. (Iowa, 1892) First 
]Srat. Bank v. City Council, 86 Iowa, 28; 52 N. W. E. 334. 

167. An assessment of national bank stock at its par 
value, deducting therefrom the real estate owned by the 
bank, does not violate the national banking act. (U. S. 
Sup. Ct. 188Y) Stanley v. Board of Supervisors, 3 N. B. C. 
268; 121 U. S. 585. 

168. The failure of assessors to deduct the value of a 
bank's real estate from the value of its shares of stock is 
not a manifest clerical error to be corrected according to 
laws (N. Y.) 1871, chapter 695. (K T. 18Y3) Matter of 
Farmers' Nat. Bank, 1 Th. & 0. 383. 

169. Debts. — Shares of national bank stock are not 
subject to a deduction for the debts of the owner, and a 
refusal to allow such deduction does not violate the pro- 
visions of the act of congress as to the rate of taxation. 
(ISr. Y. 1878) Williams v. "Weaver, 75 K T. 30. 

170. A share of national bank stock is not a debt due 
the owner, and such owner is therefore not entitled to a 
deduction of debts therefrom. (Tex. 1887) Rosenberg v. 
Weekes, 67 Tex. 678; 18 Am. & Eng. Corp. Cas. 140. 

171. The owner of national bank stock is not entitled 
to a deduction therefrom of his bona fide indebtedness. 
(ISTeb. 1891) Bressler v. Wayne County, 32 Neb. 834; 49 
N.W. E. 787. 

172. Shares of national bank stock are not credits, but 
" investments in stocks," and owners thereof are not en- 
titled to a deduction of their debts therefrom. (Ohio, 
1893) Mies v. Shaw, 50 Ohio St. 370. 

173. The owners of national bank stock having no other 
credits or moneyed capital than such stock may deduct 
their bona fide debts therefrom. (Ind. 1886) Wasson v. 
First JSTat. Bank, 107 Ind. 206; 8 IST. E. E. 97. 

174. Under the Illinois statute of June, 1867, a deduction 
for the real-estate investment being specially named, all 
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other deductions are excluded. (111. 1868) ITcYeagh v 
Chicago, 1 ]!^. B. 0. 381; 49 111. 318. 

175. The value of the stock of a national bank under 
the statutes of Wisconsin is a part of the " debts due or 
to be due to him," and he is entitled to deduct therefrom 
the amount of his lona fide and unconditional indebted- 
ness. (Wis. 1881) Euggles v. City of Fond du Lac, 53 
Wis. 436; 10 K W. E. 565. 

176. The excess of the par value of national bank stock 
over the amount of the owner's interest-bearing indebt- 
edness is liable to taxation. (E". H. 1886) Peavy v. Green- 
field, 64 K H. 284; (K H. 1885) Weston v. Manchester, 
62 K H. 574. 

177. A national bank shareholder is entitled to deduct 
the amount of his lona fide debts from his stock if he has- 
no other credits from which such deduction is possible. 
(Ind. 1887) City of Indianapolis v. Vajen, 111 Ind. 240. 

178. United States bonds and notes. — Stockholders of 
national banks have no right to a deduction from the 
value of their shares of the amount of the capital stock 
invested in United States bonds or held in legal-tender 
notes, and an assessment thus made does not discriminate- 
against such stockholders. (Texas, 1894) Adair v. Eobin- 
son, 25 S. W. E. 734; 6 Tex. Civ. App. 509. 

179. A deduction as to individuals, but not as to na- 
tional banks, for non-taxable state and national securities 
constitutes a discrimination against national banks. (U. S. 
C. C. 1890) Whitney ISTat. Bank v. Parker, 41 P. E. 402, 

c. Exemptions. 

180. National bank shares are not necessarily exempt 
from taxation because the greater part of the bank capital 
is invested in federal or state bonds. (U. S. C. C. 1891) 
First Nat. Bank v. Lindsay, 45 F. E. 619. 
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181. ISTational bank stock is exempt from taxation under 
Yermont Eevised Laws, paragraph 270, subdivision 2, 
"irrespective of the provisions of the national banking act. 
<yt. 1891J Smalley v. Burlington, 63 Vt. M3.. 

183. An exemption of " all shares of capital stock of 
any company or corporation which is required to list its 
property for taxation " has no application to a national 
bank whose capital is invested in government bonds not 
required to be listed for taxation. (Ala. 18T5) Mclver v. 
-Eobinson, 1 N. B. C. 372; 53 Ala. 456. 

YII. Method of Assessment. 

183. Authority of assessors. — Assessors of taxes are 
subordinate officers with no authority except such as is 
conferred upon them by the state, and they must act only 
within the scope of that authority. (JST. Y. 1873) JSTat. 
Bank of Chemung v. Elmira, 1 JST. B. C. 715; 53 N. Y.49. 

184. Listing stock. — The provisions of Eevised Stat- 
utes of 1881, sections 6357 and 6358, directing corpora- 
tions to list their stock, and that the board of equalization 
shall pass on such list for purposes of valuation, do not 
apply to national banks. (Ind. 1895) Eaton v. Union 
County Nat. Bank, 141 Ind. 589; 40 K E. E. 693. 

185. A state statute requiring cashiers of national banks 
to send annual lists of stockholders to the town clerk 
where such stockholders reside is a valid regulation of 
such banks, and not in conflict with the national banking 
act. (U. S. Sup. Ct. 1876) Waite v. Dowley, 1 IST. B. 0. 
137; 94 U. S. 527. 

186. The placing on the assessment roll of a list of the 
shareholders of a national bank is a condition precedent 
to the power to assess such stock, and a failure to strictly 
conform to the provisions of the statute in that respect 
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vitiates the assessment. (TJ. S. C. C. 1881) Albany City 
]Srat. Bank v. Maher, 6 F. E. 417. 

187. State courts have jurisdiction to compel by wiaw- 
damus the officers of national banks to exhibit to the 
county assessor a list of the .shareholders of the bank for 
the purposes of taxation. (Wash. 1891) Paul v. McGraw, 
3 Wash. St. 296; 28 Pac. E. 532. 

188. The shares of the capital stock of a national bank 
are to be listed to the individual shareholders and not to 
the bank in the aggregate. (Construing Eevised Statutes 
of Ohio, sec. 2765.) (Ohio, 1889) Miller v. First Nat. Bank, 
3 ]Sr. B. C. 711; 21 K E. E. 860. 

189. Under code of Iowa (sec. 819), the shares of national 
bank stock should be listed and assessed in the name of 
each individual owner, and an assessment without men- 
tion of such name is void. (Iowa, 1891) Farmers' & Trad- 
ers' Nat. Bank v. Hoffman, 93 Iowa, 119 ; 61 N. W. E. 118. 

190. An assessment on the shares of national bank 
stock under acts of 1880 (No. 106, sec. 27) cannot be an- 
nulled because the list of shareholders appears in the 
assessment book out of the regular place. (La. 1894) 
Castles V. City of New Orleans, 18 S. E. 190; 46 La. Ann. 
642. 

191. Assessment roll. — The valuation and rate having 
been determined, the extension of the amount of the tax 
is a clerical act, the omission to' do which, at the proper 
time, does not invalidate an assessment on shares of na- 
tional bank stock. (U. S. C. C. 1881) First Nat. Bank v. 
Waters, 7 F. E. 152. 

192. Return by bank. — A national bank should include, 
in its return for the purpose of taxation all dividends by 
the bank, even if wrongful, if they have not yet been 
rescinded. (U. S. Sup. Ct. 1890) Central Nat. Bank v. 
United States, 187 U. S. 355. 
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193. A national bank is not estopped from refusing to 
pay a tax on its capital stock by the fact that it has re- 
turned such capital stock for taxation. (U. S. C. C. 1897) 
Brown v. French, 80 F. E. 166. 

194. Error, correction of. — A national bank share- 
holder cannot avoid payment of his tax because the tax 
was first assessed m solido to the bank, and afterwards 
corrected and assessed against the individual shareholder, 
such a correction being a valid one. (Ind. 1890) Small v. 
City of Lawrenceburg, 128 Ind. 231. 

195. Examination by internal revenue oiBcers. — The 
national banking act does not exempt national banks from 
examination by internal revenue oflBcers. (U. S. D. C. 
1875) United States v. Ehawn, 1 JS". B. C. 358; 27 Fed. Cas. 
784; 33 Leg. Int. 258. 

VIII. Ebmedies foe Eeeoneotts Taxation. 

196. Injunction. — A national bank may file a bill on 
behalf of its shareholders and ask an injunction against 
the collection of a tax unlawfully assessed on its shares. 
(U. S. 0. 0. 1885) Hills v. 'SsA. Exchange Bank, 105 U. S. 
319; 3 K B. C. 45. 

197. Where the bank has paid the legal portion of the 
tax, it may enjoin the collection of the illegal excess. 
(U. S. Sup. Ct. 1879) Cummings v. ]!fat. Bank, 2 N. B. C. 
85; 101 U. S. 153; (U. S. Sup. Ct. 1879) Pelton v. Com- 
mercial Nat. Bank, 2 N. B. C. 85; 101 U. S. 143; (U. S. 
Sup. Ct. 1885) Boyer v. Boyer, 3 JST. B. C. 151; 113 U. S. 
689. 

198. A national bank may maintain a suit in equity for 
an injunction to restrain state ofiicers from collecting an 
illegal tax, because of the trust relation in which it stands 
to its stockholders. (U. S. C. C. 1896) Third. JSTat. Bank 
of Pittsburg V. Mylin, 76 F. R. 385. 
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199. An injunction will not be issued to restrain the 
collection of a tax partly illegal until the complainant 
shall have demanded the proper reduction and paid the 
legal portion. (Tex. 1887) Kosenberg v. Weeks, 18 Am. 
& Eng. Corp. Cas. 140; 6Y Tex. 578; (U. S. 0. C. 1879) 
Huntington v. Palmer, 8 F. E. 449. 

200. Law. — The remedy for erroneous taxation is at 
law and riot in equity by injunction, and allegations of 
insolvency on the part of the municipal corporation will 
not give equity jurisdiction. (Ala. 1878) Nat. Commer- 
cial Bank of Mobile v. Mayor, 2 N. B. C. 440; 62 Ala. 284. 

201. Equity. — A court of equity is the proper forum 
to grant relief for an unjust discrimination against na- 
tional banks, and injunction may issue to prevent same. 
(U. S. C. C. 1894) First N"at. Bank v. Hungate, 62 F. E. 
548. Andrews v. King County, 1 "Wash. St. 46 ; 23 Pao. 
E. 409, followed. 

202. A court of equity will enjoin the collection of an 
unlawful tax from the property of a national bank at the 
suit of its receiver, though the state may provide a rem- 
edy for such wrong. (U. S. C. C. 1897) Brown v. French, 
80 F. E. 166. 

203. Excessive assessments may be corrected by an ap- 
peal to equity when the overvaluation operates unequally 
on a large class of individuals and not merely on one 
alone. (U. 8. Sup. Ct. 1887) Stanley v. Supervisors, 3 JST. 
B.C. 268; 121 U. S. 535. 

204. Laches. — A court of equity will not enjoin the 
collection of a tax on national banks where the bank 
made the false return and did not apply to the board of 
equalization for correction. (Mont. 1895) First ISTat. Bank 
V. Bailey, 15 Mont. 301; 39 Pac. E. 83. 

205. Wrongful valuation, relief. — Under a statute re- 
quiring assessments at the cash value, the fact that the 
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property of another person was assessed at less than its 
cash value cannot afford relief to one whose property is 
also assessed below such value. (U. S. Sup. Ot. 1892) 
Albuquerque Nat. Bank v. Perea, 147 TJ. S. 87. 

206. Erroneous computation. — An erroneous compu- 
tation will not give equity ground to act, if a correct re- 
sult is arrived at. (U. S. 0. C. 1876) St. Louis Nat. Bank 
V. Papin, 1 ]Sr. B. C. 326; 3 Cent. L. J. 669. 

207. Previous payment, estoppel. — Previous payment, 
of a tax by a bank does not estop it from contesting its. 
liability for a certain tax, when such obligation rests on 
its power to apply the money of the stockholders for that, 
purpose, and there is no such money in its hands. (Iowa,, 
1894) Farmers' & Traders' Nat. Bank v. Hoffman, 93 Iowa,, 
119; 61 N. "W. E. 418. 

208. Jurisdiction ofcourt. — The United States circuit 
court has jurisdiction of a bill to enjoin the collection 
from a national bank and its shareholders of taxes wrong- 
fully assessed thereon. (U. S. 0. 0. 1892) Sioux Falls, 
Nat. Bank v, Swenson, 48 F. E. 620. 

209. There is no doubt of the jurisdiction and remedy 
by injunction in the United States courts to prevent the 
collection of illegal taxes upon national banks. (U. S. C. 
C. 1884) Cummings v. Fourth Nat. Bank, 21 F. E. 85. 

210. Action — Amount, jurisdiction. — The jurisdic- 
tion of the federal courts as to the amount of the contro- 
versy is not conferred by aggregating the amount of a 
tax assessed against a national bank and one against some 
of the stockholders. (U. S. C. 0. 1892) Sioux Falls Nat. 
Bank v. Swenson, 48 F. E. 620. 

211. Joinder of actions. — Two banks against whose 
stock an illegal tax has been separately assessed, and whose 
property is separately and distinctly affected thereby,, 
cannot join in a suit to restrain the collection of that tax.. 
(Ind. 1894) Jones v. Eushville Nat. Bank, 37 N. E. E.. 
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338; 138 Ind. 87; (Ind. 1894) Conzman v. First Nat. Bank, 
137 Ind. 698; 37 N. E. E. 392. 

212. Action, pleading and practice. — In an action by 
a national bank under United States Eevised Statutes, 
section 5219, an allegation that "all moneyed capital 
owned by resident individual citizens and vested in in- 
terest-bearing loans, discounts and securities is unassessed 
capital, except that owned by and invested in incorporated 
banks," does not set forth with suiiioient particularity un- 
assessed classes of moneyed capital that the court may 
determine that there is any material part of the moneyed 
capital of the state which has been left unassessed. (Wash. 
1894) Washington Nat. Bank v. King County, 9 Wash, 
607; 38 Pac. E. 219. 

213. Notice to banls:. — Where the statute required that, 
on complaint to the board of equalization that another 
was assessed too low, notice should be given to such other 
or to his agent, notice to a national bank was sufficient, 
such bank being for the purpose an agent of its share- 
holders. (111. 1877) Nickerson v. Kimball, 1 N. B. C. 409 ;. 
1 Chi. L. J. 42. 

IX. Collection of Tax. 

214. Distraint. — Where the tax on shares of national 
bank stock is to be paid by the bank it may be enforced 
by distraint. (D". S. C. C. 1874) First Nat. Bank v. Doug- 
lass County, 1 N. B. C. 268; 3 Dill. (U. S.) 330. 

215. Grarnishment, — A national bank may be garnished 
by the state in order that it may collect the tax assessed 
on the stock of the individual shareholder. (Wash. 1893) 
Aberdeen First Nat. Bank v. Chehallis County, 32 Pac. E. 
1051; 6 Wash. 604. 

216. Levy on property of banlt. — Under a warrant 
for the collection of the tax against a national bank 
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shareholder directing the collector " to levy the same of 
the goods and chattels of such person," the collector can- 
not seize the property of the bank. (N. Y. 18Y2) First 
Nat. Bank of Sandy Hill v. Fanoher, 1 K B. 0. 697; 48 
]Sr. T. 524. 

217. Levy and sale of shares in Termont. — A tax 
collector cannot, under the laws of Vermont, seize, sell 
and transfer the title to national bank stock. (Yt. 1883) 
Barnes v. Hall, 55 Yt. 420. 

318. An assessment against a shareholder in a national 
bank does not authorize a levy on the property of the 
bank to collect the same. (Iowa, 18T0) First Nat. Bank 
V. Hershire, 1 N. B. 0. 465; 31 Iowa, 18. 

319. A national bank cannot be compelled to use its 
assets to pay a tax, for which payment it cannot reim- 
burse itself against the shares of stock. (Mich. 1897) at. 
Johns JSTat. Bank v. Bingham Tp., 71 N. W. E. 588. 

X. Eeceitee. 

220. Liability of receiver. — Where the tax is assessed 
upon the shares it cannot be collected of the receiver 
where the bank becomes insolvent and the shares worth- 
less. (IT. S. 0. 0. A. 1896) City of Boston v. Beal, 55 
F. K. 26. 

221. The personal property and personal assets of an 
insolvent national bank in the hands of a receiver are ex- 
empt, from taxation under state laws, but the shares, if 
they have any value, are not. (U. S. Sup. Ct. 1882) Rosen- 
blatt V. Johnson, 3 IST. B. C. 32; 104 U. S. 462. 

222. The rights of a receiver of a national bank have 
precedence over a tax against such bank levied thereon 
before the appointment of the receiver. (Colo. 1879) Wood- 
ward V. Ellsworth, 2 IST. B. C. 216; 4 Colo. 580. 
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XI. Constitutional Law. 

223. Power of congress. — Congress has the constitu- 
tional right to establish national banks in any state, and 
give them such a local nature that they should be exempt 
from taxation by any other. (Mass. 1868) Flint v. Board 
of Aldermen of Boston, 1 IST. B. C. 571; 99 Mass. 141; 
(Me. 1867) Abbott v. City of Bangor, 54 Me. 540. 

224. The act of congress alone can grant the power to 
tax national bank stock. (U. S. Sup. Ct. 1829) Weston 
V. Charleston, 2 Pet. {U. S.) 449. 

225. Congress has power under the constitution to tax 
national, state and private banks on the amount of town, 
city and corporation notes paid out by them. (U. S. Sup. 
Ct. 1878) IsTat. Bank v. United States, 2 N. B. C. 439; 101 
U. S. 1. 

226. Conflict of laws. — A state statute which permits 
a debtor to deduct the amount of his debts from the valu- 
ation of all his property except bank stock is unconstitu- 
tional and invalid as to the taxation of national bank 
shares. (tJ. S. C. C. 1880) JSTat. Bank v. HiUs, 2 JST. B. C- 
456. 

227. A state statute is not unconstitutional which re- 
quires, for the purpose of taxation, that the cashier of a 
national bank shall transmit to the clerks of the several 
towns a true list of the stockholders residing therein. 
(U. S. Sup. Ct. 1876) Waite v. Dowley, 1 IST. B. C. 137; 94 
U. S. 527. 

228. The decisions of the supreme court of the United 
States on the subject of the state taxation of national 
bank stock are to be held binding on the state courts. 
(Ala. 1882) Maguire v. Board of Eerie w, 6 Am. & Eng. 
Corp. Cas. 452; 71 Ala. 401. 

229. Section 3640 of the California code, as amended 
March 22, 1880, so far as it applies to national banks, is 

17 
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in violation of section 5219, United States Kevised Stat- 
utes. (Cal. 1881) Miller v. Heilbron, 3 JST. B. 0. 330; 58 
Cal. 133. 

230. Acts 186T, Indiana, p. 216, being the act of March 
15, 1867, is not in conflict with the national banking act 
in requiring an officer of the bank to list the stock of the 
bank for assessment to the individual shareholder. (Ind. 
1870) Whitney v. Eagsdale, 1 N. B. C. 429; 33 Ind. 107. 

231. Construing act of April, 1868 (Laws of Iowa, 1868, 
p. 213), not to be in conflict with the national banking act. 
(Iowa, 1869) Morseman v. Tounkin, 1 N. B. C. 460; 27 
Iowa, 350. 

232. The law of Texas providing for the taxation of 
national banks held constitutional and not in conflict 
with the national banking act. (Texas, 1890) Engelke v. 
Schlenker, 75 Tex. 559; 12 S. W. E. 999. 

233. Territories, power of. — The territories possess 
like powers of taxation over national banks as do the 
states. (U. S. Sup. Ct. 1890) Talbott v. Silverbow Co., 
139 U. S. 438. 
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I. Ik Geneeal. 

1. The statutes of a state cannot limit or interfere 
with the transfer of national bank stock, but' such trans- 
fer is governed by the statutes of the United States alone. 
(K Dak. 1892) Doty v. First Nat. Bank, 3 N. Dak. 9; 53 
jsr. W. E. 11. 

2. Under the act of congress of 1864, national banks 
^yere in effect notified that they must deal with their 
shareholders as with other people as to the transfer of the 
stock of such shareholders. (U. S. Sup. Ct. 1870) Bank v. 
Lanier, 1 JST. B. 0. 70; 78 U. S. (11 Wall.) 369. 

3. Transfer by attachment proceedings. — SemUe, 
the laws of the United States provide for the transfer of 
shares of national bank stock, and this excludes any trans- 
fer by attachment under state laws. (U. S. C. C. 1897) 
Sowles V. IS'at. Union Bank of Swanton, 82 F. E. 696. 

4. Action.— An action in equity will lie to compel a 
discovery by the transferrer and transferee of national 
bank stock who have colluded to relieve the transferrer of 
his individual liability. (U. S. Sup. Ct. 1883) Bowden v. 
Johnson, 3 K B. 0. 55; 107 U. S. 251. 

5. By-laws relating to. — The national banking act 
prohibits all by-laws and all express agreements between 
a bank and its shareholders by which such bank should 
secure a lien on such shareholders for a debt due it. (IST. Y. 
1872) Conklin v. Second JS'at. Bank of Oswego, 45 N. Y. 
655. 

6. A national bank cannot pass by-laws prohibiting the 
transfer of stock of a stockholder while indebted to the 
bank. (U. S. Sup. Ct. 1873) BuUard v. Bank, 1 IST. B. C. 
93; 85 U. S. (18 Wall.) 589; (U. S. Sup. Ct. 1870) Bank v. 
Lanier, 1 N. B. C. 70; 78 U. S. (11 Wall.) 369; (Va. 1884) 
Feckheimer v. ISTat. Exchange Bank, 5 Am. & Eng. Corp. 
Cas. 80; 79 Va. 80; (K Y. 1868) Eosenback v. Salt 
Springs Nat. Bank, 53 Barb. (N. Y.) 495. 
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7. A by-law as follows: "No person indebted to the 
bank shall be allowed to sell or transfer his or her stock 
without the consent of a majority of the directors, and 
this whether liable as principal or surety, and whether 
the debt or liability is due or not," — held valid and 
within the power of the directors of a national bank. 
(U. S. 0. C. 18Y1) Knight v. Old Nat. Bank, li Fed. Oas. 
112; 3 Cliff. 429. See BuUard v. Fat. Bank, 1 N". B. 0. 
93; 85 IT. S. (18 Wall.) 589. 

8. A by-law of a national bank and a provision in the 
certificate of stock in such bank which provide that no 
transfer of such stock can be made while the stockholder 
is indebted to the bank are invalid and of no effect. 
(U. S. C. 0. 18Y1) Evansville Nat. Bank v. Metropolitan 
Nat. Bank, 1 N. B. 0. 189; 2 Biss. (U. S.) 527. 

9. A by-law providing that no shares shall be trans- 
ferred while the shareholder shall be indebted to the bank 
is valid, and a transfer in fraud thereof is void. (N. J. 
18T3) Young v. Yough, 23 N. J. Eq. 325. 

10. So far as creditors are concerned it is sufficient if 
shares of stock in a national bank are in fact held by the 
shareholder, though they may have been transferred to 
him by the bank without conformity to the bank's by- 
laws. (111. 1882) Laing v. Burley, 3 N. B. 0. 369; 101 
111. 591. 

11. Lien of bank on. — A national bank cannot acquire 
a lien on its own stock to secure a debt due it from the 
stockholder. (U. S. Sup. Ct. 1873) BuUard v. Nat. Bank, 
1 N. B. C. 93; 85 U. S. (18 Wall.) 589; (U. S. Sup. Ct. 1870) 
Bank v. Lanier, 78 U. S. (11 Wall.) 369 ; 1 N. B. C. 70 ; (N. T. 
1871) Conklin v. Second Nat. Bank, 45 N. T. 655; (N. J. 
1884) Delaware, Lackawana & Western E. B. Co. v. Ox- 
ford Iron Co., 3 N. B. C. 682; 38 N. J. Eq. 340; (Tex. 
1890) Goodbar v. City Nat. Bank, 78 Texas, 481. 
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12. The purchaser of national bank stock with notice 
of a lien claimed thereon by the bank is bound thereby, 
though such a lien be prohibited by the national banking 
act. (]Sr. Y. 1898) Buffalo German Insurance Co. v. Third 
Nat. Bank, 51 N. T. Supp. 661; 15 Bk. L. J". 409. 

13. "Where a general law gives a corporation a lien on 
the stock for the indebtedness of the individual stock- 
holder, such lien holds good against all the world, whether 
buying in ignorance of such lien or not. (U. S. Sup. Ct. 
1889) Hammond v. Hastings, 134 TJ. S. 401. 

14. Subsequent attachment^ priority. — As to all per- 
sons except the corporation, its shareholders and credit- 
ors, a transfer of national bank stock, good at common 
law, is good under the statutes, and the rights of such a 
transferee are superior to the rights of a subsequent attach- 
ing creditor of the transferrer without notice. (S. D. 1892) 
Doty V. First JSTat. Bank, 3 N. D. 9. 

15. An attachment of the stock in a national bank will 
not take precedence of an unrecorded transfer of such 
stock of which the attaching creditor had no notice. 
(TJ; S. C. C. 1886) Hazard v. Nat. Exchange Bank of New- 
port, 26 F. E. 94. 

16. Bona Me holder. — The transferee of national bank 
stock who receives the certificate from the owner properly 
indorsed for value, and in the usual course of business, 
without notice, holds such stock against any lien of the 
banks for a debt due it. (Ohio, 1892) Lee v. Citizens' Nat. 
Bank of Piqua, 2 Cin. Sup. Ct. 298. 

17. Record of transfer. — The record of the transfer 
of stock on the books of the national bank works a change 
of ownership, and the issue of new certificates is not nec- 
essary to make the transferee the owner. (TJ. S. Sup. Ct. 
1889) Keyser v. Hitz, 133 U. S. 138. 

18. Compelling record. — A vendor of the shares of 
national bank stock, who has done all things necessarj'' 
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to secure a transfer on the books, may file a bill to com- 
pel the vendee to record the transfer, and the vendee 
also may compel the bank to register such transfer. 
(U. S. C. C. 1878) Johnson v. Laflin, 1 K B. C. 331; IT 
Alb. L. J. 146; 5 Dill. (U. S.) 65. 

19. Jurisdiction of courts. — An action upon a con- 
tract to transfer national bank stock does not present a 
case arising under the national banking act, and therefore 
does not involve a federal question. (U. S. Sup. Ct. 1887) 
Le Sassier v. Kennedy, 3 N. B. C. 288; 123 TJ. S. 621. 

II. Method of Teansfee. 

20. The transfer of shares of national bank stock is 
governed by the same rules which ordinarily govern the 
transfer of shares in other corporations. (U. S. Sup. Ct. 
1881) Johnson v. Laflin, 3 N. B. C. 13; 103 U. S. 800. 

21. As between the parties it is enough that the certifi- 
cate is delivered with authority to the purchaser or some 
one named by him to transfer the stock on the books of 
the bank. Ibid. 

23. Delivery of stock to an olficer with the request that 
he transfer it on the books of the bank does not pass the 
legal title. The assignee has no legal right to action in 
his own name until the actual transfer. (U. S. C. 0. 1875) 
Brown v. Adams, 5 Biss. (U. S.) 181. 

23. National bank stock is transferable only on the 
books of the bank and by no other person than the stock- 
holder, except on proof of authority. (Ind. 1877) "Weyer 
V. Second ISTat. Bank, 57 Ind. 198; Koons v. Bank, 89 
Ind. 178. 

24. The United States statutes govern the method of 
transferring national bank stock, and such transfer is not 
to be controlled by state decisions. (U. S. C. C. 1883) 
Scott V. Pequonnock Nat. Bank, 15 F. E. 494. 
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25. Right to transfer. — A national bank shareholder 
has the unrestricted right to make a hona fide, out and 
oat sale of his stock at any time to any person capable in 
law of purchasing and holding the same, and of becom- 
ing liable thereon. (U. S. C. C. 1878) Johnson v. Laflin, 
1 K. B. C. 331; 17 Alb. L. J. 146; 5 Dill. (U. S.) 65. 

26. When sale complete. — Where a shareholder, in 
good faith, delivers his certificate of stock, with a blank 
power of attorney empowering the buyer to make the 
transfer, and receives the purchase-money, the sale is com- 
plete and the title passes. Ibid. 

27. An indorsement of the certificate of stock and de- 
livery of it to the cashier of the bank, with directions to 
transfer such stock on the books, is sufficient to release 
the seller from liability as a stockholder. (U. S. C. 0. 
1889) Hayes v. Shoemaker, 39 F. E. 319. 

28. As between the parties the sale is complete and 
concluded when the certificate is delivered with authority 
to transfer given to the purchaser or some one he may 
name and the price is paid. (U. 8. Sup. Ct. 1881) John- 
son v. Laflin, 3 IST. B. C. 13; 103 U. S. 800. 

29. The subsequent filling up of the blank power of 
attorney by the insertion of the name of some person 
other than the vendee does not so connect the vendor 
with the party named as to charge him with the latter's 
knowledge. Ibid. 

30. So far as the stockholder is concerned, the transfer 
of his stock is completed when he has surrendered the 
certificates to the bank and delivered to the president a 
power of attorney sufficient and intended to efliect a trans- 
fer of the stock on the books to the purchaser. (IT. S. 
Sup. Ct. 1886) Whitney v. Butler, 3 K B. 0. 177; 118 
U. S. 655. 

31. By foreign executor. — Where there is no by-law 
of the bank prescribing the method of the transfer of its 
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stock, it must recognize a transfer by a foreign executor 
good under the laws of his state. (U. S. Sup. Ct. 1880) 
Hobbs V. Western Nat. Eank, 2 N. B. 0. 187; 8 W. K C. 
(Pa.) 131. 

32. Sale through broker. — Where the owner of stock, 
through his agent, delivers the certificate properly in- 
dorsed to an officer of the bank with the verbal request 
that it be transferred on the books of the bank, he has 
done all required of him to make the transfer, (TJ. S. C. 

C. 1892) Young v. McKay, 50 F. E. 394. 

33. Assignment for benefit of creditors. — A share- 
holder in a national bank in contemplation of insolvency 
cannot transfer his stock or manipulate a release there- 
from to avoid his individual liability thereon, but such 
transfer can be made by the stockholder for the benefit 
of his own creditors. (U. S. Sup. Ct. 1889) Peters v. Bain,, 
133 U. S. 670. 

34. Transfer by association itself. — Where a national 
bank purchases shares of its own stock in the market and 
turns them over to the directors, to whom the shares are 
transferred upon the stock books, the transaction is void, 
and no title to the shares vests in the directors. (U. S. 

D. C. 1878) Meyers v. Valley Nat. Bank, 2 N. B. 0. 156; 
18 Nat. Bk. Eeg. 34. 

35. Officers' duty. — The officers of a national bank 
are custodians of the stock-books of such bank, and it is 
their duty to see that all transfers of stock are properly 
made thereon by the stockholders themselves or by per- 
sons having the proper authority. (U. S. Sup. Ct. 1878) 
Telegraph Co. v. Davenport, 97 TJ. S. 369. 

36. Neglect, responsibility for. — A national bank 
stockholder who does all that a prudent and careful busi- 
ness man should to discharge himself from liability as a 
shareholder, when he has sold his stock, will not be held 
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liable thereon because of the neglect and carelessness of 
any officer of the bank to transfer such stock on the books. 
(TJ. S. 0. 0. 1889) Hayes v. Shoemaker, 39 F. K. 319. 

37. A shareholder in good faith who has done all a 
prudent business man would do to secure the transfer of 
the shares will not be held responsible for the neglect of 
an officer of the bank. (Tenn. 1896) Cox v. ELmendorf 
et al., 97 Tenn. 518; 37 S. W. E. 387. 

38. A national bank stockholder who, on a sale of his 
stock, has done all a prudent business man can do to ef- 
fect a transfer, will not be held responsible for the neg- 
lect of the bank officers failing to transfer same. (TJ. S. 
C. C. 1896) Snyder v. Foster, 73 F. E. 136; 41 U. S. A. 
95; 19 C. C. A. 406. 

39. Befusal by officers to transfer. — When a cashier 
of a national bank refuses to transfer on the books of the 
bank shares of stock pledged and sold for the debt of 
one of its stockholders, the receiver of the bank is liable, 
on the insolvency of the bank, for the value of the stock 
at the time of such insolvency. (U. S. Sup. Ct. 1879) 
Case V. Bank, 2 IST. B. C. 47; 100 U. S. 446. 

40. The courts can by mandate compel officers of a 
national bank to permit the transfer of such stock on the 
books of the bank. (Ind. 1883) State v. First ISTat. Bank, 
89 Ind. 302. 

41. Notice to cashier. — A national bank stockholder, 
who, having made a bona fide sale of his stock, notifies 
the cashier of the bank thereof and requests him to make 
the transfer, has performed his whole duty whether such 
notice and request be oral or otherwise. (IT. S. C. C. 1889) 
Hayes v. Shoemaker, 39 F. E. 319. 

42. Cashier, false representation, liability.— "Where 
a cashier represents that he has transferred certain shares 
of stock on the books of the bank to another person to. 
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be held by him as collateral, when such transfer has not 
been made, such person cannot recover the value of such 
shares from the bank, it having received no benefit from 
the transaction. (U. S. Sup. Ct. 1884) Moores v. Citi- 
zens' ITat. Eank of Piqua, 3 N. B. C. 110; 111 U. S. 156. 

III. Transfer to Avoid Liability. 

43. Shareholders in a national bank in contemplation 
■of insolvency cannot transfer their shares to an irrespon- 
sible person for the purpose of escaping liability to the 
bank's creditors. (U. S. C. C. 187Y) Bowden v. Santos, 1 
]Sr. B. 0. 271; 1 Hughes, 158; (U. S. Sup. Ct. 1878) Nat. 
Bank v. Case, 2 IST. B. C. 25; 99 U. S. 628. 

44. A shareholder in a national bank can escape liabil- 
ity by a honafide transfer of his stock. But when, having 
reason to expect the failure of the bank, he colludes with 
an irresponsible transferee and transfers such stock to him, 
such transfer is void, and the original owner will still be 
liable. (U. S. Sup. Ct. 1882) Adams v. Johnson, 107 U. S. 
251. 

45. Where a director of a national bank transferred his 
stock on the day the bank went into voluntary liquida- 
tion, it was held to have been a fraudulent transfer, though 
the actual sale took place several months before. (TJ. S. 
Sup. Ct. 1887) Eichmond v. Irons, 3 K B. C. 211; 121 
U. S. 27. 

46. The liability of a shareholder continues until the 
actual transfer on the books, and until such transfer no 
other arrangement will discharge him. Ibid. 

47. The pecuniary responsibility of the transferee of 
national bank stock is not the test by which to ascertain 
whether or not such transfer was fraudulent, where the 
transfer is an actual one, without notice of the bank's in- 
solvency, though not for a valuable consideration. (D. S. 
C. C. 1897) Sykes v. Halloway, 81 F. E. 432. 
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48. A stockholder cannot transfer his shares after the 
bank has gone into liquidation. (Mass. 1889) Eichards 
V. Attleboro JSTat. Bank, 3 N. B. 0. 495; 148 Mass. 187. 

49. Any transfer of the shares of stock of a national 
bank after it has become insolvent and its doors are closed 
is fraudulent and will not stand against the general cred- 
itors. (U. S. C. C. 1883) Irons et al. v. Manufacturers' 
Nat. Bank of Chicago et al., 17 F. E. 308. 

50. The transfer without consideration of the shares 
of an insolvent bank, made by the executor of an estate 
pending settlement, does not relieve the executor from re- 
sponsibility, though the transferee may also be held lia- 
ble. (U. S. C. C. 1885) Witters v. Sowles, 25 F. E. 168. 

51. A transfer by a national bank stockholder, who 
knew of the approaching insolvency of the bank, of his 
stock to an irresponsible person, is invalid and ineffectual. 
(U. S. C. C. 1898) Baker v. Eeeves, 85 F. E. 837. 

52. A transferee of national bank stock from the owner 
at the time of the insolvency of the bank is liable on such 
stock as well as the original holder who so transfers it, 
knowing the condition of the bank. Ibid. 

53. Insolvency, knowledge of, transfer voidable. — A 
transfer of stock in a national bank on an adequate con- 
sideration to a purchaser without warning of insolvency 
is voidable at the instance of the purchaser. (U. S. C. C. 
1896) Foster v. Lincoln, 74 F. E. 382; S. C, 79 F. E. 170. 

54. It is sufficient to set aside a transfer of national 
bank stock to show that the transferrer had ground to 
apprehend the failure of the bank, and made the transfer 
to an irresponsible person. (U. S. C. 0. A. 1897) Cox v. 
Montague, 78 F. E. 845. 

55. Termination of shareliolder's liability. — One 
holding stock as collateral is liable as a shareholder, not 
having transferred the stock on the books of the bank at 
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the time of its insolvency. (U. S. C. 0. 1877) Bowdell y. 
Farmers' & Merchants' JS'at. Bank of Baltimore, 2 N". B. 0. 
146; 1 Hughes, 307. 

56. The apparent owners, on the books of a national 
bank, of stock which has been sold but not transferred, 
are liable on such stock on the failure of the bank. (IT. S. 
0. 0. 1886) Price, Eeceiver, v. Whitney et al., 28 F. E. 
297. 
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Use of redemption fund by, see CiEonLATioif, 9. 



ULTRA YIRES. 

See Powers. 
Acceptance of ultra vires deed by cashier, see Cashiee, S6. 
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As a preferred creditor, see Claims. 

Investment in securities of; taxation of, see Taxation. 



USURY. 

I. What Constitutes Usubt. 

a. In OeneraL 

b. Conflict of Laws. 
II. Effect on Contract. 

III. Penalties and FoRFEiTiiBEa 

a. In General. 

b. Forfeiture. 

c. Conflict of Laws. 
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IV. Action for Penalty. 

a. Nature of Aotion. 

b. Wlio Can Becover, 
o. I/imitations. 

d. Defenses. 

e. Pleading and Practice. 
V. Set-off. 

a. Umricms Interest May be Set Qff. 

b. Usurious Interest May Not be Set Off, 
VL UsuBT A Defense. 

VIL Jurisdiction of Courts. 

See Interest. 

Jurisdiction of court, see Jurisdiction of Courts, 30. 
Cashier's power to bind bank as to, see Cashteb, 18, 

I. What Constitutes Usuet. 
a. In General. 

1. The national banking act, limiting the rate of inter- 
est to be taken on loans and discounts, restricts the rate 
on all paper, whether business or accommodation, to seven 
per cent, in states "where no rate is fixed, and, where a rate 
is fixed, to the one so established. (N". T. 1878) Johnson 
V. First Ifat. Bank of GloversviUe, Yi ~&. Y. 329; 2 N. B. 
C. 302; 30 Am. R 302. 

2. To constitute usury it should be made to appear 
affirmatively that the bank knowingly received or reserved 
an amount of interest in excess of the statutory rate of 
interest, and convincing proof of every essential should 
be demanded. (U. S. Sup. Ct. 18Y8) Wheeler v. Union 
ISTat. Bank of Pittsburg, 2 K B. 0. 9; 96 U. S. Y85. 

3. A usurious transaction by a national bank occurs 
only when a greater amount than the principal with legal 
interest has been paid or judgment takep for such amount. 
(Ala. 1897) First Nat. Bank v. Denson, 22 S. E. 518. 
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4. No national object requires that national banks 
should exceed the rates of interest fixed by the states, 
and, congress not having given them such power, they 
are to be granted no freedom from the usury laws of the 
states. (]Sr. Y. 1872) First Nat. Bank of Whitehall v. 
Lamb, 50 N. T. 95; lO Am. E. 438. 

5. Where a statute provides that no more than six per 
cent, interest can be exacted, though a contract to pay 
ten per cent., " by memorandum in writing signed by the 
party chargeable thereon and not otherwise," is permit- 
ted, the notes discounted and delivered to a national bank 
at ten per cent, discount were held to be a sufficient 
" memorandum " under the statute. (Ky. 1876) Newell 
V. Nat. Bank of Somerset, 1 N. B. C. 501; 12 Bush 
(Ky.), 57. 

6. In a state where there was no fixed rate of interest, 
a national bank forfeits the interest on a loan when it 
charges to exceed seven per cent. (II. S. C. 0. 1873) In 
re Wild, 1 N. B. C. 246; 11 Blatch. (U. S.) 243. 

7. In states having a statute as to the rate of interest, 
national banks are authorized to receive interest at the 
rate allowed other banks and individuals. Where twelve 
per cent, is thus allowed it may be taken by national 
banks. (S. D. 1893) Guild v. First Nat. Bank of Dead- 
wood, 4 S. D. 566; 57 N. W. R. 499. 

8. National banks are forbidden by section 5197, Ee- 
vised Statutes of the United States, from charging usuri- 
ous interest to artificial as well as natural persons. (Neb. 
1898) Albion Nat. Bank v. Montgomery, 74 N. W. E. 1102; 
15 Bk. L. J. 341; 30 Chi. L. N. 324. 

9. Attorney fees. — A stipulation in a promissory note 
to pay an attorney's fee of ten per cent, in case of suit to 
recover same is a cover for usury and against public policy 
and void. (U. S. C. C. 1882) Merchants' Nat. Bank v. 
Sevier et al., 14 F. E. 662. 
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10. Renewal note. — A usurious rate of interest charged 
ia renewing a note is not equivalent to paying such in- 
terest and does not render the bank liable for the penalty 
for receiving usurious interest, *'. e., a forfeiture of twice 
the interest paid. (Pa. 1896) Osborn v. First Nat. Bank^ 
175 Pa. St. 494; 34 Atl. E. 858. 

11. TJsary is not paid by being included in the renewal 
note, but such payment," under the statute, must be an 
actual one. (TT. S. Sup. Ct. 1898) Brown v. Marion Nat. 
Bank, 18 Sup. Ct. E. 390; 169 TJ. S. 416. Distinguishing 
Snyder v. Bank, 94 Ky. 231 ; Farmers' & Mechanics' Bank 
V. Hoagland, 7 F. E. 159. 

12. The penalty for taking usurious interest does not 
apply to interest which has become principal by being^ 
included as such in a renewal note. (Ky. 1892) Brown v. 
Marion Nat. Bank, 92 Ky. 607; 18 S. W. E. 635. 

13. Discounts. — A purchase of negotiable paper at a 
greater reduction than the legal rate of interest is a dis- 
count, or a purchase by way of discount, within the mean- 
ing of the statute. (U. S. C. C. 1891) Danforth v. Nat. 
State Bank, 48 F. E. 271; 1 C. C. A. 62; 3 U. S. A. 7. 

14. A good-faith agreement to credit the avails of cer- 
tain drafts purchased at a high rate of discount does not 
constitute usury, not being made to obtain interest, but 
to equalize the transactions. (U. S. C. C. 1890) Timber- 
lake et al. V. First Nat. Bank, 43 F. E. 231. 

15. The charging of interest at end of each month does 
not compound same, but makes it a part of the principal, 
and does not constitute usury. Ibid. 

16. The Code of Mississippi (1880) only allows interest. 
on the amount of money actually loaned and does not 
allow it to be retained in advance, as provided in the 
banking act, where no rate of interest is fixed by the state 
statute. Ibid. 
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17. Commission paid to officer.— The act of the pres- 
ident of a national bank in taking a commission in his 
individual capacity on a loan made by the bank does not 
establish usury on the part of the bank, where the bank re- 
ceived no part of such commission. (111. 1892) Chicago Fire 
Proofing Co. v. Park I^at. Eauk, 145 111. 481; 32 K E. E. 
534. 

b. Gonf.iot of Loajos. 

18. The consequences of taking usury are governed by 
the national banking act and not by the statutes of the 
different states. (XJ. S. Sup. Ct. 1875) Farmers' & Mechan- 
ics' ^sX. Bank v. Bearing, 1 K B. 0. IIY; 91 U. S. 29; 
(Mass. 1870) Davis v. Eandall, 115 Mass. 540; (Mass. 1874) 
Central I^at. Bank v. Pratt, 115 Mass. 539; (Ohio, 1872) 
First ISTat. Bank v. Garlinghouse, 1 IST. B. C. 811; 22 Ohio 
St. 492 ; 10 Am. E. 751 ; (Ohio, 1872) Shinkle v. First Nat. 
Bank, 1 N". B. C. 824; 22 Ohio St. 516. 

19. The Ohio statutes upon usury have no application 
to national banks. (Ohio, 1881) Huntington v. Krieger, 
3 Ohio Dec. 532, 

20. The law of the state in which a note is discounted 
determines the question of usury and not that of the 
state where such note is made. (TJ. S. D. 0. 1876) Sec- 
ond Nat. Bank v. Smoot, 2 MacArthur, 371. 

21. Under a state statute allowing, as legal, any rate 
of interest agreed upon by the parties, a national bank 
can charge and receive any rate of interest so agreed 
upon. (Cal. 1895) California ISTat. Bank v. Ginty, 108 Cal. 
148; 41Pac. E. 38; (Wash. 1895) "Wolverton v. Exchange 
Nat. Bank, 11 Wash. 94; 39 Pac. E. 247. 

22. The sale of a note to a national bank at a discount 
is a loan within the meaning of the. banking act as to 
usury; but whether a loan or a discount it is covered by, 
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section 5198, United States Kevised Statutes. (U. S. Sup. 
Ct. 1881) mt. Bank of Gloversville v. Johnson, 3 If. B. 
C. 25; 104 U. S. 271. 

II. Effect. 

23. A loan of money at a usurious rate of interest, which 
■is included in the note, works a forfeiture of the interest 
on the entire loan. (Neb. 1890) McGhee v. First ISTat. 
Bank, 40 ISTeb. 92; 58 JST. W. E. 537. 

24. The charge by a national bank of usurious interest 
on overdrafts forfeits its right to recover any interest 
thereon. (Pa. 1879) Third ISTat. Bank of Philadelphia v. 
Miller, 90 Pa. St. 241. 

25. Usurious interest exacted by a national bank com- 
pletely destroys the interest-bearing power of the note. 
(Pa. 1875) Lucas v. Government ISTat. Bank, 1 JST. B. C. 872 ; 
78 Pa. St. 228 ; 21 Am. E. 17. This case overruled by Sec- 
ond ISTat. Bank of Clarion v. Morgan, 165 Pa. St. 199; 44 
Am. E. 652. 

36. A national bank suing on a note discounted at a 
usurious rate of interest can recover the principal of the 
note less the amount of interest unlawfully reserved. 
(U. S. Sup. Ct. 1875) Farmers' & Mechanics' Nat. Bank v. 
Bearing, 1 N. B. C. 117; 91 U. S. 29. 

27. Qucere: Does a national bank forfeit the whole debt 
by taking usurious interest? (Tenn. 1873) Creek v. Mer- 
chants' ISTat. Bank, 10 Heisk. (Tenn.) 618. 

28. On a note which contains a stipulation for usurious 
interest, a national bank can recover only the actual sum 
loaned. (Kan. 1892) Meade Centre ISTat. Bank v. Grimes, 
49 Kan. 219; 30 Pac. E. 474. 

29. "Where a national bank deducts the illegal discount 
from the face of the note, it can recover only the amount 
it has actually paid over. "Where such discount has been 

18 
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paid by the borrower, it can be recouped by him in the 
action on the note. If it is added to the note the bank 
can still recover only the amount first actually paid. (U. S. 
C. C. 1877) Nat. Bank of Madison v. Davis, 1 N. B. C. 
350; 8Biss. (U. S.) 100. 

30. The bank, by discounting a note at an illegal rate 
of discount, destroys the interest-bearing power of the 
note, and can recover no interest on it from anybody. 
(Pa. 1884) Guthrie v. Keid, 3 K B. C. 761; 107 Pa. St. 
271. 

31. Usury will not avoid the contract as to the surety 
beyond the extent to which it avoids it as to the princi- 
pal. (Ohio, 1872) First Nat. Bank v. Garlinghouse, 1 K 
B. C. 811; 22 Ohio St. 492; 10 Am. E. 761. 

33. The fact that a note bears a usurious rate of inter- 
est does not affect the title to it acquired by a national 
bank by way of discount. (Ky. 1892) Newell v. Pirst 
Nat. Bank, 13 Ky. L. E. 7Y6. 

33. On contract previously made. — A law reducing 
the rate of interest which can lawfully be taken does not 
affect express contracts in writing for interest at the 
higher rate, such contracts having been made when the 
higher rate was in force, and when such contract specific- 
ally provides that the interest at the rate specified shall 
be payable from the date of the contract until the same 
is paid. (S. I). 1893) Guild v. First Nat. Bank of Dead- 
wood, 4 S. D. 666; 67 N. W. E. 599. 

34. Negotiability of note. — The rate of interest borne 
by a note, whether usurious or not, does not affect its 
negotiability. (Ky. 1891) Nicholson v. Nat. Bank, 92 
Ky. 251; 17 S. W. E. 627. 

35. Guaranty. — The taking of usury does not render 
void a contract of guaranty on the note. (Md. 1879) La- 
zear v. Nat. Union Bank of Baltimore, 2 N. B. C. 261; 52 
Md. 78; 36 Am. E. 356. 
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36. Mortgage security. — A mortgage taken to secure 
the renewal of a usurious note is a valid security, the 
usury having no effect except to defeat the interest. 
(Ohio, 1872) Allen v. First Nat. Bank, 1 N". E. C. 828; 23 
Ohio St. 97. 

37. Agreement to pay commission. — A parol agree- 
ment to pay on a certain contingency a national bank a 
commission of two and one-half per cent, on a loan beside 
the legal rate of interest is usurious and void, and such com- 
mission may be recovered frpm the bank. (111. 1893) Union 
Nat. Bank v. Louisville, N. A. & C. E. Co., 145 111. 208. 

38. Indorsement by bank. — The contract of indorse- 
ment to a national bank which is a hona fide holder of a 
note on which usurious interest is exacted is not vitiated 
by such usury. The statutory penalty is the only rem- 
edy. (U. S. Sup. Ct. 1879) Gates v. First Nat. Bank of 
Montgomery, 2 N. B. C. 36; 100 U. S. 239. 

39. Fraud on creditors. — It is not a fraud per se on 
creditors to pay more than the legal rate of interest as 
construed either under the national banking act or the 
statutes of Pennsylvania. (Pa. 1878) Appeal of Second 
Nat. Bank of Titusville, 2 N. B. C. 364; 85 Pa. St. 528. 

40. Application of payment. — A payment on a note 
which contains usurious interest must be applied on the 
principal of the debt and not on the interest. (Kan. 1895) 
First Nat. Bank v. Turner, 3 Kan. App. 352; 42 Pac. E. 
936; (Kan. 1895) First Nat. Bank v. Mclnfurff, 3 Kan. 
App. 536; 43 Pac. E. 839. 

III. Penalties and Foefeituees. 
a. In General. 

41. The penalty of " twice the amount of interest thus 
paid " is not a debt, and does not itself bear interest. 
(Pa. 1882) Columbus Nat. Bank v. Bletz, 2 Penny. 169. 
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42. A claim arising from usurious interest paid cannot 
be transferred by sale or assignment, but is a right per- 
sonal to tbe debtor. (lo-wa, 1898) Pardoe v. Iowa State 
Nat. Bank, Y6 N. W. E. 800. 

43. The provisions of the national banking act limit- 
ing the forfeiture of interest for the taking of usury are 
applicable only in states and territories where there are 
no usury laws, and the rates permitted to banks are fixed 
by congress alone. (N. Y. 18Y2) First ISTat. Bank v. Lamb, 
50K Y. 95; 10 Am. E. 438., 

44. A good-faith sale and transfer of the usurious note 
by the national bank will avoid the penalty for such 
usury. (ISTeb. 1892) North Bend Nat. Bank v. Milton- 
berger, 33 Neb. 84T; 51 N. W. E. 232. 

45. Interest after maturity. — All the interest, both 
that before and after maturity of the note, is forfeited by 
the taking or receiving by a national bank of an illegal 
rate.- (TJ. S. 0. 0. 1880) First Nat. Bank of Uniontown 
V. Stauffer, 1 F. E. 187; 2 N. B. C. 1Y8. 

46. The interest after maturity is forfeited by a na- 
tional bank on the purchase of negotiable paper at an 
unlawful discount. (U. S. C. 0. A. 1891) Danforth v. Nat. 
State Bank, 48 F. E. 271 ; 1 C. C. A. 62 ; 3 U. S. A. 7; (N. Y. 
1891) Nat. State Bank v. Brainard, 61 Hun (N. Y.), 339. 

47. Interest on a usurious note is forfeited whether it 
accrued before maturity or after maturity, on the orig- 
inal note or on its renewal. (Ky. 1888) Alves v. Hender- 
son Nat. Bank, 3 N. B. C. 452; 89 Ky. 126. 

48. By taking or receiving an illegal rate of interest, 
a national bank works a forfeiture of the entire interest, 
that accruing after maturity and before judgment as well 
as that before maturity. (Ohio 1872) Shunk v. First 
Nat. Bank, 1 N. B. C. 820; 22 Ohio St. 508; 10 Am. E. 
762; (Pa. 1875) Lucas v. Government Nat. Bank, 1 N. B.- 
C. 872; 78 Pa. St. 228; 21 Am. E 17. 
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49. Interest on renewals. — The borrower is entitled 
to credit for all interest paid from the beginning and on 
renewals in an action on the debt brought by the bank. 
(Pa. 18T9) Stephens v. Monongahela IS'at. Bank, 2 K B. 
C. 398; 32 Am. Eep. 438; 88 Pa. St. 151; (Kan. 1894) 
Shafer v. First Nat. Bank, 36 Pao. E. 998; 53 Kan. 614; 
(Iowa, 1873) Pangborn v. "Westlake, 36 Iowa, 546. 

50. Usurious interest charged on the original notes 
and added to the renewals taints with usury the subse- 
quent notes. (Iowa, 1898) Pardee v. Iowa State Nat. 
Bank, 76 JST. "W. E. 800. 

51. Where a loan is originally usurious, the defense of 
usury applies to aU renewals thereof and securities there- 
for, and when action is brought on any, no matter how 
remote, it is subject to the plea of usury. (Iowa, 1891) 
Exeter Nat. Bank v. Orchard, 39 Neb. 485, 

52. The entire interest on the original loan and its re- 
newals should be deducted in rendering judgment on a 
note to a national bank bearing usurious interest. (Ohio, 
1877) Bank of Cadiz v. Slemmons, 2 N. B. C. 361; 32 Am. 
E. 364; 34 Ohio St. 142. 

53. Interest in excess of the legal rate received by a 
national bank, although taken in the renewal of a series 
of notes, cannot be applied by way of set-off or payment 
in a suit on the last of the notes. The only remedy is 
the penal action under the statute. (U. S. C. 0. 1881) 
Farmers' & Mechanics' Bank v. Hoagland, 7 F. E. 159. 

54. The incorporation of such illegal interest in the re- 
newal notes renders such notes, to that extent, without 
any consideration, and the bank cannot recover such ille- 
gal interest. Ibid. 

55. Neither can the bank recover any interest upon 
such renewal notes from the date on which the interest 
was reduced to the legal rate. Ibid. 

56. The forfeiture for the taking of usurious interest 
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by a national bank is not waived by taking a separate 
note for such usury or a renewal note including such 
usury. (U. S. Sup. Ct. 1898) Brown v. Marion Nat. Bank, 
18 Sup. Ct. K. 390; 169 II. S. 416. 

57. In an action by a national bank on the last of sev- 
eral renewal notes, in all of which usurious interest has 
been included, the recovery can only be had on the prin- 
cipal of the debt, and all usurious interest on any of such 
notes must be cut out. (Ky. 1893) Snyder v. Mount Ster- 
ling JSTat. Bank, 94 Ky. 231; 21 S. W. E. 1050. 

58. Interest on overdrafts. — The charging by a na- 
tional bank of usurious interest on overdrafts forfeits all 
interest thereon. (Pa. 18T9) Third Nat. Bank of Phila- 
delphia V. Miller, 2 N. B. C. 378; 3 W. N. 0. 496. 

b. Forfeiture. 

59. Double entire interest. — In an action against a 
national bank for the penalty for taking usurious interest 
in advance, the plaintiff may recover double the amount of 
interest actually paid, and not merely double the amount 
of usurious interest. (JSTeb. 1888) Schuyler Nat. Bank v. 
BoUong, 28 Neb. 684; 45 N. W. E. 164. 

60. Where a national bank receives a usurious rate of 
interest it forfeits the entire interest on the note, includ- 
ing the interest which accrues after the maturity thereof. 
(Kan. 1894) Shafer v. First Nat. Bank, 86 Pac. E. 998; 53 
Kan. 614. 

61. Twice the total amount of interest may be recov- 
ered in an action under Eevised Statutes of the United 
States, section 5198. (U. S. 0. 0. 1883) Hill v. Nat. Bank 
of Barre, 16 F. E. 432. 

63. Dicta: The recovery for usury actually paid a na- 
tional bank is twice the entire amount of interest paid, 
and uot merely of the excess over the legal rate. (U. S. 
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C. C. 1898) Louisville Trust Co. v. Kentucky ISTat. Bank, 
87 F. R 143. 

63. The recovery against a national bank for taking 
usurious interest is twice the entire amount of interest 
paid and not simply twice the difference between the legal 
rate and that charged. (Tex. 1897) Colgin v. City ISTat. 
Bank, 40 S. W. E. 634. 

64. The forfeiture for taking usurious interest is twice 
the entire interest paid and not simply the eifcess over the 
legal rate. (U. S. C. C. 1876) Crocker, Assignee, v. First 
Nat. Bank of Ohetopa, 1 JST. B. C. 317; 4 Dill. (U. S.) 358; 
3 Cent. L. J. 627; 6 Fed. Cas. 827; (Ky. 1892) Henderson 
ISTat. Bank v. Alves, 12 Ky. L.' E. 759 ; 91 Ky. 142 ; 15 S. W. 
E. 132 ; (Ohio, 1884) ]STat. Bank v. Trimble, 40 Ohio St. 629 ; 
(Ky. 1891) ISTat. Bank of Lancaster v. Johnson, 91 Ky. 181. 

65. In an action by a national bank on a usurious note, 
the borrower is entitled to credit for all interest paid and 
not merely the excess above the legal rate. (Pa. 1876) 
Overholt v. Nat. Bank, 1 N. B. C. 883 ; 82 Pa. St. 490. 

66. "Where illegal interest is expressly stipulated for in 
a mortgage given to secure promissory notes, all the in- 
terest on the notes is forfeited, though they do not in 
terms bear any certain rate of interest. (Ky. 1888) Alves 
V. Henderson Nat. Bank, 3 N. B. C. 452; 89 Ky. 126. 

67. Usurious discount is forfeited by the bank and may 
be recovered by the borrower in an action on the note 
brought by the national bank. (N. T. 1880) Nat. Bank 
of Auburn v. Lewis, 3 N. B. C. 587; 81 N. Y. 15. 

68. "Where a national bank loans money at a usurious 
rate of interest which is included in the note, such inter- 
est cannot be recovered in an action on the note. (Neb. 
1890) Hall V. Fairchild Nat. Bank, 46 N. W. E. 150; 30 
Neb. 99. See McGhee v. First Nat. Bank, 40 Neb. 92 ; 58 
N. W. E. 537. 

69. Twice the total amount of interest on a usurious 
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note may be recovered in an action of debt, but no right 
of set-off is allowed in an action on the note. (Pa. 1881) 
Lebanon Nat. Bank v. Karmany, 3 N. B. C. U6; 98 Pa. 
St. 65. 

70. The entire interest is forfeited on a usurious note, 
and renewals bearing the legal rate do not render good 
what has been previously vitiated. (Ark. 18Y9) Pickett v. 
Merchants' Nat. Bank of Memphis, 32 Ark. 346; 2 N. B. O. 
209. 

71. Double illegal interest only. — A national bank, 
under the statutes of Pennsylvania, forfeits only the ille- 
gal interest on a usurious note, and not the lawful. (Pa. 
1881) Appeal of Second Nat. Bank of Titusville, 3 N. B. C. 
T40; 96 Pa. St. 460; Henderson, to the use of the Second 
Nat. Bank of Titusville, same. 

72. The measure of recovery against a national bank 
which discounts at a usurious rate of interest is twice the 
excess of interest reserved or paid more than the legal 
rate, and not twice the amount of the entire interest. 
(Tenn. 1893) Bobs v. People's Nat. Bank, 21 S. W. K. 888; 
92 Tenn. 444. 

73. Under the United States Eevised Statutes, sections 
5197 and 5198, a note containing a usurious rate of inter- 
est bears no interest at all, and the debtor is entitled to 
a recovery of the total amount of interest paid. (Kan. 
1896) First Nat. Bank v. Mclnturfl, 3 Kan. App. 536; 43 
Pac. K. 839. 

74. The forfeiture under the national banking act is 
restricted to the interest paid in excess of the legal rate. 
(N. T. 1876) Hintermeister v. First Nat. Bank, 1 N. B. C. 
741; 64N. Y. 212. 

75. Double the amount of usurious interest paid a na- 
tional bank may be recovered therefrom. (U. S. 1876) 
Markson v. First Nat. Bank, Fed. Cas. No. 9097; 9 Chi. 
L. N. 108. 
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c. Conflict of Laws. 

76. The penalty imposed by the United States for the 
exaction by national banks of usurious discount is exclu- 
sive and state statutes do not apply. (Ala. 1895) Tlorence 
Eailway and Improvement Co. v. Chase Nat. Bank, 106 
Ala. 346; 17 S. E. T20; (Vt. 1884) Hill v. Nat. Bank of 
Barre, 56 Yt. 582; (U. S. Sup. Ct. 1884) Stephens v. Mo- 
nongahela ISTat. Bank, 111 U. S. 197. 

77. National banks are not subject to the penalty for 
usury levied by the state, but only to that of the federal 
government. (JST. H. 1879) Barker v. Eochester Nat. Bank, 
59 N. H. 310; (Vt. 1884) Hill v. Nat. Bank of Barre, 5& 
Vt. 582; (N. 0. 1876) Merchants' & Farmers' Nat. Bank 
V. Myers, 74 N. C. 514. 

78. The national banking act supersedes state laws im- 
posing penalties for usury in so far as they are applicable 
to national banks. (N. J 1884) Importers' & Traders' 
Nat. Bank v. Littell, 46 N. J. L. 506. 

79. Code of 1886 of Alabama, paragraph 4140, making 
it a misdemeanor for a banker to discount commercial 
paper at more than eight per cent, per annum, does not 
apply to national banks, since such banks in that respect 
are governed by the national banking act alone. (Ala. 1896) 
Slaughter v. First Nat. Bank, 109 Ala. 157; 19 S. E. 430. 

80. Police laws of state. — The police law of a state,, 
making it a misdemeanor to take unlawful interest, is not 
in conflict with the national banking act, and is a legal 
exercise of the right of the state to control national banks. 
(S. D. 1892) State v. First Nat. Bank, 2 S. D. 568; 51 N. 
W. E. 587. 

81. The national banking act has provided only a civil 
penalty and has left it to the state to exercise its ordi- 
nary police powers in respect to the exaction of usurious, 
interest. Ibid. 
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82. Change from state bank.— /SimSfo, the penalties 
under the national banking act are exclusive, but a debtor 
may avail himself of defenses existing under the state 
law, accruing before the state bank became a national 
bank and before he knew he owed the national bank. 
(ISTeb. 1894) Exeter Nat. Bank. v. Orchard, 43 Neb. 479; 
38 K W. E. 144. 

lY. Action for Penalty. 

a. Nature of Action. 

83. Remedy in general. — The only remedy for the 
payment of usurious interest is an action for the penalty 
for twice the amount of interest paid. (Pa. 1871) Brown 
V. Bank, 1 N. B. 0. 849; 72 Pa. St. 209. 

84. "Where illegal interest has been paid twice, the 
amount may be recovered in a penal action of debt against 
the bank. (E". Y. 1880) Nat. Bank of Auburn v. Lewis, 
3 N. B. C. 587; 81 N. Y. 15. 

85. In an action by a national bank on a promissory 
note discounted by it, the defendant may not counter- 
claim or set off usurious interest taken by the bank on 
the same debt. Ibid. 

86. The payment of illegal interest should be regarded 
as a payment on the principal, and an action can there- 
after be brought against the bank to recover twice the 
amount paid. (Ind. 1873) Wiley v, Starbuck, 1 IST. B. C. 
436 ; 44 Ind. 298. 

87. When action accrues, — Upon the actual payment 
of usurious interest, and the receipt by the bank, the right 
of action accrues and can be maintained whether the debt 
is paid or not. (Pa. 1881) Monongahela Nat. Bank v. 
Overholt, 3 N. B. C. 735; 96 Pa. St. 327. 

88. Measure of recovery. — The plaintiff in an action 
for the penalty for the taking of unlawful interest maj' re- 
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cover twice the amount of usurious interest paid within 
two years prior to the commencement of the action, 
whether paid in one or several payments. (If. T. 1876) 
Hintermeister v. First IS'at. Bank, IN. B. C. 741 ; 6i IST. Y. 
212. 

89. Remedy barred. — The fact that plaintiff had inter- 
posed the plea of usury in an action upon the principal of 
the debt does not estop such plaintiff from bringing an 
action for usurious interest actually paid thereon. (Ala. 
1897) First ISTat. Bank v. Denson, 22 S. E. 518. 

b. Who Gam Reomer. 

90. Party who pays. — Wo one except the party who 
pays it can recover usurious interest paid to a national 
bank. (Colo. 1879) Lazear v. Nat. Bank of Buffalo, 2 K 
B. C. 261; 52 Md. 78; 36 Am. R. 355. 

91. The forfeiture of usurious interest under the na- 
tional banking act is to be adjudged to the party paying 
the same, and parties antecedent cannot be affected. (Ohio, 
1875) Smith v. Exchange Bank, 1 N. B. C. 836; 26 Ohio 
St. 141. 

92. ISTo one but he who pays the usurious interest or 
his personal representatives can recover the statutory 
penalty. (Pa. 1895) Second ISTat. Bank of Clarion v. Mor- 
gan, 165 Pa. St. 199; M Am. E. 652. 

93. Payment of usury as agent or trustee for another 
is not payment within the meaning of United States Ee- 
vised Statutes, section 5198, so as to permit such payor 
to recover for same in his own right. (Iowa, 1898) Par- 
doe V. Iowa State Nat. Bank, 76 N. W. E. 800. 

94. Joint makers. — One joint maker of a usurious 
promissory note caiinot recover of a national bank the 
penalty for taking the usurious interest paid on the note 
by the other maker. (Kan. 1893) First Nat. Bank of Con- 
cordia V. Eowley, 52 Kan. 394; 34 Pac. E. 1049. 
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95. Where joint makers of a promissory note to a na- 
tional bank have separately paid usurious interest thereon, 
they cannot join in an action for the penalty, but such 
action accrues to each one separately. (Kan. 189T) Teague 
V. First Nat. Bank, 15 Bank. Mag. 585. 

96. Indorser. — The indorser of a note on which usuri- 
ous interest has been paid has no action therefor. Such 
action lies with the maker. (Pa. 18Y5) Bly v. Second l^at. 
Bank, 79 Pa. St. 453. 

97. One who indorses and transfers negotiable paper 
by way of discount to a national bank, if such bank re- 
tain an excessive rate of interest, may recover twice the 
amount of such interest under the national banking act, 
although such transaction was not usurious under the state 
law. (U. S. Sup. Ct. 1881) Nat. Bank of Gloversville v. 
Johnson, 104 U. S. 271; 3 K B. 0. 25. 

98. Maker's legal representatives. — An assignee in 
bankruptcy is a legal representative under the statute and 
entitled to bring an action for the penalty for usurious 
interest. (TJ. S. 0. C. 1876) Crocker, Assignee, v. First Nat. 
Bank of Chetopa, 1 N. B. C. 317; 4 Dill. (U. S.) 358 ; 3 Cent. 
L. J. 527; 6 Fed. Cas. 827; Nat. Bank v. Trimble, 40 Ohio 
St. 629. 

99. The right of a borrower to bring an action for the 
penalty for taking usurious interest is a debt or claim 
which passes to the assignee in bankruptcy of such bor- 
rower. (U. S. C. 0. 1878) "Wright v. First Nat. Bank of 
Wellsburg, 2 N. B. C. 138; 8 Biss. (U. S.) 243; 18 Alb. 
L. J. 115. 

100. A general assignee for the benefit of creditors is 
a " legal representative " within the meaning of United 
States Eevised Statutes, section 5198. (U. S. C. C. 1898) 
Louisville Trust Co. v. Kentucky Nat. Bank, 87 F. K. 143. 

101. The term " legal representatives," as used in United 
States Eevised Statutes, section 5198, means executors 
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and administrators, and not assigns, and an assignee for 
the benefit of creditors cannot bring an action against a 
national bank under that section. (Pa. 1896) Osborn v. 
First Nat. Bank, 1Y5 Pa. St. 494. Bank v. Overholt, 96 
Pa. St. 327, distinguished. 

102. Receiver. — The receiver of an insolvent corpo- 
ration is a " legal representative " within the meaning of 
United States Kevised Statutes, section 5198, and entitled 
under that section to recover the penalty for usury of a 
national bank. (Ohio, 1887) Barbour v. JSTat. Exchange 
Bank, 45 Ohio St. 133; 12 K E. K. 5; 17 Am. & Eng. 
Corp.. Gas. 134. 

c. lAmitation of Actions. 

103. In general. — An action against a national bank 
to recover the penalty for knowingly taking or receiv- 
ing usurious interest must be brought within two years 
from the time such taking or receiving occurred. (I^eb. 
1895) Iforfolk ISTat. Bank v. Sohwenk, 46 Ifeb. 381; 63 K 
W. K. 1073 ; (W. Va. 1883) Lynch v. Merchants' IsTat. Bank, 
22 W. Ya. 554; 46 Am. E. 520; (K 0. 1887) Pritchard v. 
Meekins, 98 IST. C. 244. 

104. An action to recover the penalty for taking usuri- 
ous interest must be brought within two years from the 
time the usurious transaction occurred, and each payment 
of interest is a separate transaction from which such 
period runs, though the principal debt be still unpaid. 
(W. Ya. 1883) Lynch v. Merchants' ISTat. Bank, 22 W. Ya. 
554; 46 Am. E.-520. 

105. An action to recover usury paid a national bank 
is barred by the lapse of two years from the time of the 
transaction. (Iowa, 1898) Talbot v. First Nat. Bank of 
Sioux City (Iowa), 76 K W. K. 726; 15 B. L. J. 701. 

106. An action to recover the penalty for taking usuri- 
ous interest accrues the instant the usury is paid, and must 
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be brought within two years after such usurious trans- 
action. (Ky. 1897) Marion ]!^at. Bank v. Thompson, 15 
Bankers' Mag. 198; 40 S. W. K. 903. 

107. The statute of limitations as to the recovery of 
usurious interest commences to run from the actual pay- 
ment of such usurious interest. (Pa. 1871) Brown v. Sec- 
ond Nat. Bank, 1 IST. B. C. 849 ; 72 Pa. St. 209 ; (Tenn. 1893) 
Bobs V. People's liTat. Bank, 92 Tenn. 414 ; 21 S. W. R. 888 ; 
(Neb. 1894) First ISTat. Bank of Dorchester v. Smith, 39 
Neb. 90; 36 Neb. 199; 57 N. W. E. 996; (N. J. 1889) Nat. 
Bank v. Carpenter, 52 N. J. L. 165. 

108. The limitation under United States Revised Stat- 
utes, section 5198, of actions for the recovery of usury 
begins to run from the payment of such interest, and not 
from the reservation of it from the original loan by way 
of discount. (Neb. 1894) Lanham v. First Nat. Bank, 42 
Neb. 757; 60 N. W. R. 1041; (N. J. 1887) Carpenter v. 
Nat. Bank, 50 N. J. L. 6. 

109. Interest is not paid by including same in a renewal 
note, so that the statute of limitations begins to run from 
such renewal. (U. S. C. C. 1898) Louisville Trust Co. v. 
Kentucky Nat. Bank, 87 F. R. 143. 

110. A national bank taking usurious interest may 
elect to apply the excess of interest on the principal at 
any time before the loan is paid in full or judgment is 
entered, and the cause of action is not complete until the 
principal has been paid in full or judgment entered for 
the full amount. (U. S. D. 0. 1878) Duncan v. First Nat. 
Bank, 1 N. B. C. 360; 8 Fed. Gas. 30; 15 Alb. L. J. 330. 

111. Limitation as to set-ofiF. — Where the right of ac- 
tion to recover the penalty for taking usurious interest is 
barred by lapse of time, the right to set off such interest 
against any claim of the bank is also barred. (Ohio, 1872) 
Shinkle v. First Nat. Bank, 1 N. B. C. 824; 22 Ohio St. 
516. 
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112. No counter-claim or set-off for usurious interest 
should be allowed the defendant in an action by a na- 
tional bank on a loan where such counter-claim arose be- 
fore the commencement of the two years specified by the^ 
statute. (N. T. ISTT) Nat. State Bank v. Boylan, 1 IST. 
B. C. T98; 2 Abb. N. C. (N. Y.) 216. 

113. The statute does not limit the time that the de- 
fense for taking unlawful interest may be availed of only 
to the time within which an action for the penalty can 
be maintained. (Mass. 1881) First Nat. Bank of Peter- 
borough V. Childs, 3 N. B. C. 465; 39 Am. E. 474; 130 
Mass. 519. 

114. The party paying illegal interest cannot have it 
applied as a payment on the principal of the debt in an 
action on such debt brought more than two years after 
the payment was made. His only remedies are those 
under the national banking act. (Ohio, 1875) Higley v. 
First Nat. Bank of Beverly, 1 N. B. C. 843; 26 Ohio 
St. 75; 20 Am. E. 759. 

115. Conflict of laws. — ^ A state statute of limitations 
does not apply to an action for the penalty for taking^ 
usurious interest ; the national banking act alone governs. 
(Pa. 1875) Lucas v. Government Nat. Bank, 1 N. B. C. 
872; 78 Pa. St. 228; 21 Am. E. 17. 

d. Defenses. 

1 16. A mutually-executed agreement to settle claims, 
held a sufficient defense for a national bank in an action, 
for the penalty for taking usurious interest. (N. Y. 1885) 
Moorehouse, Eeceiver, v. Second Nat. Bank of Oswego,, 
3N. B. C. 631; 98 N. Y. 503. 

117. An executed release to a national bank of all 
claims for excessive interest, in the absence of any show- 
ing of fraud, bars a right of action by the releasor's as- 
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signee in bankruptcy against the bank for usury. (N. Y. 
1882) Getman v. Second ISTat. Bank of Oswego, 3 N. B. 
C. 599; 89 N; T. 136. 

e. Pleading and PracUoe. 

118. Bill in etjuity. — A party can sue only at law for 
the penalty for taking usury, and a bill in equity will not 
lie to recover such usury from a national bank. (Tenn. 
1877) Hambright v. ISTat. Bank, 2 KB. 0. 419; 31 Am. 
K. 629; 71 Tenn. 40. 

119. Demand.. — ~S.o previous demand is necessary to 
maintain an action for the penalty for taking usurious in- 
terest. (Kan. 1895) First JSTat. Bank v. Turner, 42 Pac. 
K. 936; 3 Kan. App. 352. 

120. Burden of proof. — The penalty for usury may be 
'evaded by proof of a transfer in good faith of the usuri- 
,ous note, but such transfer cannot be proven by a bare in- 
dorsement in the regular course of business, but it must be 
proven by the bank as any other defense. (JSTeb. 1892) 
JSTorth Bend First Nat. Bank v. Miltonberger, 33 JSTeb. 847; 
51 N. W. K. 232. 

121. Practice. — In an action against a national bank 
to recover usurious interest under United States Eevised 
Statutes, section 5198, the form of the suit and the proper 
party plaintiff must be determined by the law of the place 
in which the action is commenced. (Pa. 1896) Osborn v. 
First Nat. Bank, 175 Pa. St. 494; 34 Atl. E. 858. 

122. A suit against a national bank to recover the pen- 
alty for taking usurious interest is a suit arising under 
the laws of the United States. (U. S. Sup. Ot. 1889) First 
Nat. Bank v. Morgan, 132 U. S. 141. 

123. The plaintiff must state in his petition that the 
usurious interest was taken or charged knowingly^ and 
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on thiG condition the right to recover depends. (Neb. 
1888) Schuyler JSTat. Bank v. BoUong, 3 JST. B. 0. 558; 2i 
mh. 821. 

V. Sbt-ofi'. 
a. Usv/rious Interest May le Set Off. 

124. Interest paid by a national bank over and above 
the legal rate is held by the bank to the use of the payor 
and may be set off by him in an action for the debt. (Pa. 
1875) Lucas v. Government Nat. Bank, 1 IST. B. 0. 872; 78 
Pa. St. 228; 21 Am. E. 17. 

125. Interest may be set off if it has been taken and re- 
ceived by. the bank, and it is not necessary that the note 
itself bears interest on its face. (IST. Y. 1878) Nat. Bank of 
Auburn v. Lewis, 2 K B. 0. 305; 75 N. Y. 516; 31 Am. E. 
484 

126. A defendant in an action by a national bank on a 
usurious note may counter-claim his demand for double 
the interest. (N. C. 1898) Wachovia Nat. Bank v. Ireland, 
29 S. E. E. 835. 

127. Payments made generally. — Payments made 
generally to a national bank on promissory notes, the inter- 
est-bearing power of which has been destroyed by usury, 
will be applied on the principal. (Ohio, 1877) Bank of Cadiz 
V. Slemmons, 2 N.B.C. 361; 32 Am. E. 364; 34 Ohio St. 
142; (Texas, 1884) Stout v. Ennis Nat. Bank, 69 Texas, 
384. 

128. By surety. — The surety on a promissory note 
has no more right than the principal to have usurious 
interest applied in payment of the note. (U. S. 1884) 
Stephens, v. Monongahela Nat. Bank, 111 U. S. 197. 

129. Renewals. — The taint of usury follows the debt 
through different renewal notes, and the borrower in an 
action on the last note is entitled to credit for all the in- 

19 
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terest paid. '(Pa. 18T8) Cake v. First Iffat. Bank, 1 N. B. 
C. 890; 86 Pa. St. 303. 

130. The borrower is entitled to credit for all the in- 
terest paid on the debt through the different renewals 
and not merely for the excess over the legal rate. (Pa. 
1876) Overholt v. Nat. Bank, 1 N. B. C. 883; 82 Pa. St. 
490. 

b. Uswrious Interest May Not he Set Off. 

131. The penalty prescribed by the national banking 
act for the taking of usurious interest by a national bank 
can be enforced only in the manner provided by the stat- 
ute, and such usurious interest cannot be applied as a set-oif 
against the principal of the debt. (Ky. 1897) Marion Nat. 
Bank v. Thompson, 15 Bank. Mag. 198; 40 S. W. E. 903. 

132. Eecovery for usury paid to a national bank can- 
not be had in an action on the note, by way of set-off, but 
must be sought in a separate action for the penalty. (Iowa, 
1891) First Nat. Bank of Grundy Center v. Moore, 83 Iowa, 
740; (Iowa, 1896) Gadsden v. Thrush, 15 Bk. L. J. 707; 
(Texas, 1897) Lomax v. First Nat. Bank, 39 S. W. E. 655. 

133. The remedy for the taking of usurious interest is 
a recovery of double the amount paid in an action there- 
for, and such remedy is exclusive, and the penalty or in- 
terest cannot be set off in an action to recover the debt. 
(111. 1882) Ellis V. First Nat. Bank of Olney, 3 N. B. C- 
378; 11 Bradw. (111.) 275. 

134. The payment of usurious interest to a national 
bank is not a proper matter of set-off or counter-claim in 
an action on the principal debt. (Texas, 1894) Huggins 
V. Citizens' Nat. Bank of Kansas City, 24 S. W. E. 926; 
6 Tex. Civ. App. 33; (Colo. 1894) Eockwell v. Farmers'' 
Nat. Bank, 4 Colo. App. 562; 36 Pac. E. 905. 

135. Neither by way of set-off nor by an original action 
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can interest over tlie legal rate paid to a national bank be 
reoOTered except as a penalty, in the Avay prescribed by the 
national banking act. (Pa. ISTQ) First Nat. Bank of Clarion 
V. G-ruber, 2 N. B. 0. 395 ; 87 Pa. St. 465; 30 Am. K. 3T8. 

136. "Where illegal interest has been paid to a national 
bank it must be rfecovered in a penal action of debt or in 
a suit in the nature of. such an action, and cannot be ap- 
plied on the debt by way of set-off. (U. S. Sup.'ct. 18Y8) 
Barnet v. Muncie ISTat. Bank, 2 E". B. C. 18; 98 U. S. 855. 

137. Usurious interest, which has actually been. paid to 
a national bank on the renewal of the debtor's notes, can- 
not be set off in an action for the debt. (TJ. S. Sup. Ot. 

1881) Driesbach v. Second ISTat. Bank of Wilkesbarre, 3 
KB C. 19; 104U. S. 52. 

138. Illegal interest taken by a national bank cannot be 
set off in an action on the note, and the bank, in such an 
action, may recover the full principal of the debt. (Mass. 

1882) Peterborough JSTat. Bank v. Childs, 3 IST. B. C. 469; 
43 Am. R. 509; 133 Mass. 248. 

139. Usurious interest paid to a national bank cannot 
be a subject of set-off in a suit by the bank's assignee 
.upon the principal debt. (S. C. 1884) Childs v. Alexander, 
22 S. C. 169. 

140. On renewals. — Usurious interest taken by a na- 
tional bank on renewal notes may not be set off by the 
defendant in an action by the bank on the last note, but 
the only remedy is by an action to recover the statutory 
penalty. (Pa. 1881) ISTat. Bank of Fayette Co. v. Du- 
shane, 3 IST. B. C. 739; 96 Pa. St. 340. 

141. ]STo action lies against a national bank for taking 
usurious interest except as provided by the statute, and, 
in case of renewals, such interest cannot be set off in an 
action on the last of the series. (1ST. C. 1881) Oldham v. 

' ITat. Bank, 3 1ST. B. 0. 688; 85 1ST. 0. 240. 
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, 142. Partial payments. — Partial payments on renew- 
als of usurious notes are to be applied only upon the prin- 
cipal, since the bank has forfeited its right to interest. 
(Mo. 1880) The Moniteau Nat. Bank v. Miller, 73 Mo. 18T; 
1 N. B. C. 842. 

143. Miscellaneous. — The penalty for usury must be 
enforced as prescribed by the statute, and when the bor- 
rower has recovered such penalty from the bank he can- 
not apply it in reduction of the principal debt. (Kan. 
1894) Parkhurst v. Eirst ISTat. Bank, 35 Pac. E. 1116; 53 
Kan. 136. 

144. Illegal interest taken on one note cannot be set off 
by the defendant when sued by the bank on another and 
an independent note. (Pa. 1876) Overholt v. E'ational 
Bank, 1 N. B. 0. 883; 82 Pa. St. 490; (Kan. 1881) Praker 
V. CuUom, 24 Kan. 679. 

145. The right to recover usury paid to a national bank 
does not extend to the creditor of the person who has 
paid such usury, nor can he by an action in equity sub- 
ject the forfeiture and penalty to the payment of his debt. 
(Tenn. 1886) Barrett v. ISTat. Bank, 85 Tenn. 426, over- 
ruling Stedman v. Kedfield, 67 Tenn. (8 Baxt.) 337. 

VI. UsuET AS A Defense. 

146. By the debtor. — In an action by a national bank 
in a state court to collect the debt, the borrower may 
plead usury as a defense. (Iowa, 1879) Nat. Bank of 
Winterset v. Eyre, 2 KB. 0. 234; 52 Iowa, 114. 

147. In an action by a national bank on a note the plea 
of usury under the state statute is good, the remedy given 
by the national banking act not being exclusive. (Ky. 
1898) Farrow v. First IsTat. Bank, 47 S. W. E. 594. 

148. Usury is no defense to, an action by a national 
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bank on a promissory note. (Cal. 1882) Farmers' l:^at. Gold 
Bank v. Storer, 60 Cal. 387. 

149. The maker of a valid note cannot defend in an 
action on the same by a plea of usury in the contract of 
indorsement thereon to a national bank. (Md. 1885) Im- 
porters' & Traders' JS'at. Bank v. Littell, 47 K J. L. 233. 

150. Usury is not a defense to the maker of a note or 
the surety thereon in an action on such note. (Pa. 1895) 
Second Nat. Bank of Clarion v. Morgan, 165 Pa. St. 199; 
44 Am. E. 652. Citing Barnet v. Muncie !N"at. Bank, 2 H. 
B. C. 18; 98 U. S. 855; Stephens v. Monongahela ]S"at. 
Bank, 111 U. S. 197. 

151 . The defense of usury cannot be maintained against 
a national bank. (K T. 1896) Chase Nat. Bank v. Faurot, 
149 K Y. 532; 44 N. E. E. 164. 

152. As to the simple interest the only remedy is by 
defense to an action on the loan where the entire interest 
should be held forfeited. (Pa. 1871) Brown v. Second 
Nat. Bank, 1 N. B. C. 849; 72 Pa. St. 209. See Overholt 
V. First Nat. Bank, 1 N. B. C. 883; 82 Pa. St. 490. 

153. A debtor whose note runs to the cashier of a na- 
tional bank, though in reality it is a loan by the bank, is 
entitled, in an action by the bank on such note, to all 
defenses under the state law for usury thereon, which de- 
fenses arose previous to his knowledge that the national 
bank owned the note. (Iowa, 1894) Exeter Nat. Bank v. 
Orchard, 39 Neb. 485. 

154. The plea of usury is available in an action by a 
national bank for unpaid usurious interest. (Neb. 1897) 
Tomblin v. Higgins, 73 N. W. E. 461. 

155. The fact that a national bank took usurious in- 
ter,est can only be availed of in the statutory manner, and 
is no defense in an action on the mortgage securing the 
debt. (U. S. C. C. 1897) Cox v. Beck, 83 F. E. 269. 
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15(5. The taking of usurious interest cannot be urged 
as a defense in an action on the note, either on behalf of 
the maker or the surety, nor can such usury be used as a 
set-off in such an action. (Pa. 1895) Second l^at. Bank 
of Clarion v. Morgan, 165 Pa. St. 199; 44 Am. E. 652. 

157. An act (July 1, 18T9, Illinois) as to the defense of 
usury by a corporation in any action does not prevent 
corporations sued by a national bank from defending that 
the contract is usurious under section 519T of the United 
States Kevised Statutes. (111. 1893) Union JSTat. Bank v. 
L.,T^. A. & C. E. E. Co., 14 K E. E. 135; 145 lU. 208. 
Affirmed, 163 U. S. 325. 

158. By antecedent parties.— The rights and liabil- 
ities of parties to an iritrument who became such ante- 
cedent to the usurious transaction are not affected by such 
usury. (Ohio, 18Y5) Smith v. Exchange Bank, 1 JST. B. C. 
836; 26 Ohio .St. 141. 

159. The forfeiture of the entire interest under United 
States Eevised Statutes, section 5198, for usurious dis- 
count, attaches to the instrument itself, and is available 
as a defense to prior parties to the paper. (U. S. C. C. A. 
1891) Danforth v. 'Nat, State Bank, 48 F. E. 271; 1 0. C. 
A. 62; 3U. S. A. 7. 

160. Limitation to defense. — The limitation of two 
years for the recovery of the forfeiture for usury applies 
only to actions to recovet the money paid, but not to the 
defense of usury. (Ark. 1879) Pickett v. Merchants' Nat. 
Bank of Memphis, 2 N. B. C. 209; 32 Ark. 346. 

YII. Jtjeisdiction or Cottrts. 

161. Jurisdiction of an action against a national bank 
for the statutory ^penalty for the taking and receiving of 
usurious interest is vested in the state courts. (Yt. 1877) 
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Dow V. Irasburgh E^at. Bank of Orleans, 2 N. B. 0. 421 ; 
50 Vt. 112; 28 Am. E. 493; (Ohio, 1877) Hade, Receiver, 
V. MoYay, 2 IST. B. C. 353; 31 Ohio St. 231; '(Pa. 1879) 
•Gruber v. First JSTat. Bank of Clarion, 2 K B. C. 382; 30 
Am. E. 378; 87 Pa. St. 468; ("W". Va. 1883) Lynch v. 
Merchants' Nat. Bank, 22 W. Ya. 554; 46 Am. E. 520; (Pa. 
1879) First Nat. Bank of Clarion v. Gruber, 2 IST. B. C. 
395; 87 Pa. St. 465; (Md. 1877) Ordway v. Central Nat. 
Bank, 1 N. B. C. 559; 47 Md. 217; 28 Am. E. 455; (Pa. 
1881) Lebanon Nat. Bank v. Karmany, 3 N. B. C. 746; 
98 Pa. St. 65; (Neb. 1893) Schuyler Nat. Bank v. BoUong, 
37 Neb. 620; 56 N. W. E. 209; (Pa. 1878) Bletz v. Colum- 
bia Nat. Bank, 30 Am. Eep. 343; 87 Pa. St. 87; (Neb. 
1887) First Nat. Bank of Tecumseh v. Overman, 3 N. B. 
C. 556; 22 Neb. 116; (Ky. 1891) Nat. Bank of Lancaster 
V. Johnson, 91 Ky. 181. 

162. /SemUe, that state courts are not compelled to en- 
force the penalties which the national banking act im- 
poses for the exaction of usurious interest. (111. 1874) 
Missouri, etc. Co. v. First Nat. Bank, 1 N. B. C. 401; 74 
111. 217; (Ky. 1876) Newell v. Nat. Bank, 1 N. B. 0. 501; 
12 Bush (Ky.), 57. 

163. The provisions of United States Eevised Statutes, 
section 5198, as to the jurisdiction of actions against na- 
tional banks, applies to transitory actions only, and does 
not refer to actions local in their character. (U. S. Sup. 
Ct. 1879) Casey v. Adams, 102 U. S. 66; 2 N. B. C. 102. 

164. The courts of one state cannot take jurisdiction 
of an action for a penalty against a national bank located 
in another state. (111. 1874) Missouri, etc. Co. v. First Nat. 
Bank, 1 N. B. C. 401; 74 111. 217. 

165. Acts of congress of March 3, 1887, par. 4, and of 
August 13, 1888, relating to the removal of causes and the 
citizenship of national banks, do not make such banks 
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liable to the penalty fixed by the state for usury. (Neb. 
1895) Norfolk JSTat. Bank v. Schwenk, 46 Neb. 381; 63 
N. W. E. 10Y3. 

166. State courts have jurisdiction of actions to enforce 
the forfeiture of interest under the provisions of the 
United States Kevised Statutes, section 5198. (Ky. 1894) 
People V. First Nat. Bank, 15 Ky. Law Eep. 748. 



YICE-PKESIDENT. 

See Officers; President; Cashtkr, 
Loans by, see Officers, 8, 9. ' 

1. A person acting as director and vice-president of a 
national bank must own at least ten shares of the stock 
of such bank. (U. S. Sup. Ct. 1891) Finn v. Brown, 142 
U. S. 56. 

2. It is to be presumed that a vice-president has power 
to negotiate and guarantee promissory notes for the bank. 
(U. S. Sup. Ct. 18Y9) People's Bank of Belleville v. Manu- 
facturers' Nat. Bank of Chicago, 2 N. B. C. 97; 101 17. S. 
181. 

3. The vice-president of a national bank cannot bor- 
row money for the bank unless authorized so to do by 
the directors, and the persons dealing with the bank are 
presumed to know the extent of his power. (U. S. Sup. Ct. 
1893) "Western Nat. Bank v. Armstrong, 152 U. S. 346. 

4. The vice-president of a national bank as acting presi- 
dent does not need special authority to borrow money for 
the bank. (U. S. C. C. A. 1895) Chemical Nat. Bank v. 
Armstrong, 76 F. K. 339. See Same Case, 59 F. K. 372; 
65 F. K. 573. 

5. A vice-president who is also director and cashier of 
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a national bank must be presumed to know that the hooka 
of the bank show him to be owner of certain shares of 
stock, and he cannot repudiate the ownership upon the 
failure of the bank. (U. S. Sup. Ct. 1891) Finn v. Brown, 
142 II. S. 66. 

6. When a national bank retains the proceeds of the 
'ult7'a vires act of its vice-president, it is bound by such 
act. (U. S.. Sup. Ct. 1879) People's Bank of Belleville v. 
Merchants' Nat. Bank of Chicago, 2 K B. C. 97; 101 
U. S. 181. 

7. The board of directors cannot ratify the unauthorized 
act of the vice-president in borrowing money unless it has 
knowledge of all the material facts, and this cannot be 
presumed from the fact that the money was placed to the 
bank's credit. (U. S. Sup. Ct. 1893) "Western I^at. Bank 
T. Armstrong, 152 U. S. 346. 
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ABATEMENT, 1. 
ABSTRACTION OF FUNDS — 

indictment for, 97. 
ACCOMMODATION PAPER, 1. 
cashier's power to execute, 29. 
guaranty of, affected by usury, 374 
indorsement of by bank, 1. 
ACTIONS, 3. 

L By National Banks, 3. 
a. Forum, 3. 
IL Against National Banks, 4» 
III Pleading and Pbactiob, 6. 
IV. Removal of Causes, 8. 
against insolvent banks, 100. 
ofiBcers, 135. 

as to power of national bank to make loan, 153. 
brought by district attorney, 81. 
by receiver, 187. 
against shareholders, 188. 
jurisdiction of courts of, 188. 
pleading and practice, 191. 
cashier's affidavit in, 7. 
effect of appointment of receiver, 183. 
effect of appointment of trustee to close up bank, 138. 
effect of conversion of state bank, 215. 
effect of liquidation, 137. 
exemption from, in state courts, 5. 
for arrears of rent, 110. 
for false entries, 89. 
for penalties, 109. 
for penalty for usury, 383. 
for usury, jurisdiction of courts of, 394. 
in federal courts, 3. 
in president's name, 7. 
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ACTIONS (continued)— 

jurisdiction of courts, 104 

of, for making false entries, 90. 

limitations of, as to usury, 385. 

for making false entries, 90. 

against directors, 79. 

on biUs and notes, 3. 

on l)onds of officers, 17. 

on claims, 43. 

on contract to transfer stock, 362. 

on conversion of state bank, 317. 
in whicli name, 317 

on mortgage held as collateral, 154 

on negotiable paper, 145. 

on paper running to cashier, 33, 

pleading and practice, 6. 

proof of charter in, 36. 

proof of incorporation in, 6. 

removal of, 8. 

against directors, 79. 
by receiver, 193. 

revival of, against directors, 79. 

set-ofiE in, 305. 

to compel discovery by transferee of stocky 259. 

to enforce liability of directors, 76. 

to enforce liability of shareholders, 134 

to enjoin collection of a tax against a national hank, 354> 

to forfeit franchise, 81. 

to recover assessment, 124. 

to recover usurious interest, 38& 

to redeem stock pledged, 37. 
ADMINISTKATOR — 

liability of, on stock, 117. 
AFFIDAVIT — 

by cashier in action, 7. 
AGENCY— 

power of bank to act as agent, 158. 

AGENT OP SHAREHOLDERS, 10. 

AIDERS AND ABETTORS — 
in making false entries, 89. 
indictment for aiding and abetting director, 96i 
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AMOUNT — 

in controversy in action, 4 
APPEAL BOND, 7, 
ASSESSMENT— 

application of, to restore impaired capital, 121. 

authority of assessing officers, 250. 

excessive, 123. 

for benefit of creditors, officers' liability for, 264 

interest on, 120. 

of national bank stock, for purpose of taxation, 248. 

recovery of, 124 

second, by comptroller, 123. 

to restore impaired capital, 120. 
ATTACHMENT, 11. 

action on attachment bond, 6. 

against national banks, 11. 

conversion of stock by, 259. 

damages for wrongful, 15. 

priority of, over transfer of stock, 261. 

priority of, on national banTk stoo^ 15. 

remedy for illegal, 15. 

service by, 14 

waiver of prohibition, 14 
ATTORNEY— 

employment of, by bank, 166. 
ATTORNEY FEES — 

usurious, 270. 

B. 

BAILMENT— 

remedy for, in hands of the receiver, 53. 

BILLS AND NOTES, 15. 
action upon, by bank, 3. ' 
eflEect of usury on negotiability of, 274 
presentment of at office of receiver, 41. 

BILLS OF EXCHANGE, 16. 

BILLS OF LADING, 16. 

BONDS — 

power of bank to take as collateral, 154 
purchase of by national bank, 161. 
sale of mortgage bond by cashier, 30. 
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BONDS OF OFFICERS, 16. 
approval of, 16. 

directors' liability for failure to take, 73. 
liability of sureties on, 16. 

BOOKS — 

entries in, as evidence in action against receiver, 13. 

false entries in, 85. 

inspection of for purposes of taxation, 18. 

inspection of by shareholders, 18. 

stock in the name of the pledgeej 113. 

trusteeship must appear on, 114 

BRANCH BANKS, 18. 

BROKER, 19. 

BY-LAWS (see Dieectoes) — 

relating to transfer of stock, 259. 

0. 

CAPITAL STOCK (see infra, Stock), 19. 
1 Inoeease of Capital Stock, 19. 
IL Reduction of Capital Stock, 24 
IIL Sale of Capital Stock, 24 
contribution of directors to make up as preferred claim, 5L 
subscription to increase of, as claim, 40. 
unpaid, right of creditor to, 44 
CASHIER, 27. 

L PovraES OF, 28. 
II. Liability of, 31. 

IIL Liability of Bank foe Acts of, 32. 
IV. Miscellaneous, 34 
afiBdavit by, in action, 7. 

certificate of deposit issued by, without consideration, 84 
directors' liability for mismanagement, 72. 
engaging in other profession, 33. 
false entries by assistant, 89. 
liability of bank on note of, 164 
liability of for excessive loans, 31. 
on shares, 112. 

on contract made during organization, 139. 
misconduct of, 32. 
misrepresentations of, 32. 
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CASHIER (oontinued)— 

negligence of in hiring clerk, 33, 
notice to, 33. 

to transfer stock, 265. 
notice of dishonesty of, S13. 
powers of, 28. 

agreement to pay usury, 30. 

to certify checks, 30. 

to buy draft, 80. 

to receive property for safe keeping, 31. 

to guaranty paper, 29. 

to discharge debts, 27. 

to borrow money, 29. 
ratification of acts of by bank, 32. 
recovery of money embezzled by, 33. 
retirement of, 31. 

CEETIFIOATE OP DEPOSIT, 34 

liability of bank for fraudulent, 34 

power of bank to issue, 34 
OEETIPICATE OF ORGANIZATION, 13& 
CERTIFICATES OF RECEIVER, 187. 
CERTIFICATION OF CHECKS, 35. 
CHARTER — 

forfeiture of, 36, 167. 

proof of, 36. 
CHATTEL MORTGAGES, 37. 

CHECKS — 

certification of, 35, 
by cashier, 35. 
indictment for wrongful certification, 97. 
oral certification of, 35. 
over-certification of, 38. 
payment of, at place different from residence of bank, 141, 

CIRCULATION, 38. 

imprint of seal of treasury on, 38. 

of state bank on conversion, 215. 

redemption of, 39. 

set-oflE against bonds securing circulation, 88. 

state bank notes, 38. 

taxation of, 224 
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CITIZENSHIP — 

bearing upon action by bank, 3. 

CLAIMS, 39. 

L Allowance of, 40. 

a. Interest on Claims, 43. 
XL Action on, 43. 
ni Composition of Claims, 43. 
rv. Payment of Claims, 43. 
v. Peefbrred Claims, '45. 

a. Deposits, 45. 

b. Collections, 47. 

c. Miscellaneous, ^9. 

d. The United States, 53. 
collateral security, 40. 
collections, 47. 

composition of, 25. 

demand, 41. 

dividend on, 43. 

interest on, 43. 

judgment against receiver upon, 40. 

part payment of, estoppel by, 44 

payment of, 43. 

payment of, from impaid capital stock, 44 

presentment of, 41. 

priority, 45. 

proof of, 40. 

rents, 41. 

subscription to increase of stock, 41, 

who can prove, 41. 

CLEARING-HOITSE, 5a 
COIN — 

power of bank to buy and sell, 163. 

purchase of by bank, 165. 
COLLATERAL — 

application of on claim, 40, 44 
COLLATERAL SECURITIES, 53. 

liability of holder of stock held as, 113. 

COLLECTIONS — 

as preferred claims, 47. 

power of bank as to, 165. 
COMMERCIAL PAPER, 54 
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COMMISSION — 

power of bank to sell on, 156. 

COMPTROLLER OF THE CURRENCY, 54 

affirmation of, in suit to enforce shareholders' liability, 125. 

appointment of, 54 

decision of, as to shareholders' liability, 123. 

deputy, 54 

determination of, as to receiver, conclusive, 182. 

order of, as to action by receiver, 187. 

power of, 54 

to appoint receiver, 180. 

to remove receiver, 181. 

CONFLICT OF LAWS, 55. 

as to limitations of actions as to usury, 287. 
national bank stock, 339. 
proof of national bank's organization, 138. 
preference, 171. 
state police law, 66. 
taxation, 357. 
usury, 273. 

usurious penalties, 381. 
CONGRESS — 

power, of as to jurisdiction of state courts, 110. 
power to abolish jurisdiction of state courts, 105. 
CONSTITUTIONAL LAW, 56. 
as to attachment, 15. 
as to taxation, 257. 
provisions of national banking act as to attachment, 18. 

CONTRACT OF RECEIVER, 186. 
CONTRACTS (see infra. Powers) — 

effect of conversion of, 215. 

effect of usury on, .274 
CONVERSION (see infra, State Banks, Conversion of)— 

of stock by pledgee, 11. 

of national into state banks, 217. 
CORPORATE EXISTENCE — 

expiration of, 84 > 

extension of, 84 

COSTS — 

guaranty for, 7. 
20 
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COUNTY — 

taxation of national bank stock for county purposes, 333. 

COUNTY FUNDS — 

as preferred claims, 49. 

COURTS (see Jueisdiction of). 

COVERTUEE — 

effect on shareholders liability, 115. 

CREDITOR — 

remedy against insolvent bank, 100. 

CRIMINAL LAW, 57. 

L Offenses Punishable Under United States Statutes, 58. 

a. Misapplication of Funds, 58. 

b. Embezzlement and Abstraction, 60. 

c. Aiding and Abetting, 63. 

d. Miscellaneous Offenses, 68. 

IE Offenses Punishable Undeb State Statutes, 64, 
abstraction of funds, 60. 

aiding and abetting, conviction of principal, 63. 
conspiracy, 59. 

criminal responsibility of agent of shareholder, 10. 
declaration of illegal dividend, 59. 
defense under state statutes, 64. 
deposit fraudulently received, 65. 
embezzlement, 60. 

embezzlement of property deposited with bank, 65, 
evidence of misapplication, 60. 
forgery, 64. 

fraudulent discount, 60. 
indictment, 91. 

jurisdiction of claim of embezalement, 63. 
larceny,. 65. 

liability of surety on bonds, 17. 
misapplication of funds, 58. 
misdemeanor in engaging in other profession, 33. 
perjuiy, 64. 

punishment of embezzlement, 63. ' 

purchase of stock with intent to defraud, 63. 
recovery of money embezzled by cashier, 33. 

wrongful certification of checks, QL 
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D. 

DAMAGES — 

measure of, in action on special deposits, 214, 

DEPOSITS, 66. 

demand for, after insolvency, 43. 

fraudulent receipt of, 65. 

indictment for fraudulent receipt of, 98. 

in insolvent bank, when due, 68. 

interest on, after suspension, 43. 

liability of director for, received when insolvent, 74, 75. 

liability for special, made during organization, 139. 

liability of United States for public money, 67. 

of savings banks as preferred claims, 49. 

receipt after insolvency, priority as claim, 45. 

savings deposits as moneyed capital, 346. 

set-off against note at bank, 203. 
DEPUTY COMPTEOLLER OF THE CURRENCY, 54 
DIRECTORS, 68. 

I. In Gbnbeal, 68. 
II. LlABIUTY of, 71. 

a. Acts of Other Officers, 71. 

b. Excessive Loans, 73. 

c. Insolvency of Bank, 75. 

III. Actions to Enforce Liability, 76. 
actions against, for making false entries, 90. 
action by receiver against, 188. 
disqualified as judge, 71. 
duties of, 69. 
duty on insolvency, 75. 
estoppel of, as to usury, 71. 
false entry by, 89. 

indictment for aiding and abetting, 96. 
knowledge of, 70. 

as to loan by president, 177. 
liability of bank, 70. 
liability for excessive loans, 73. 

on shares, 112. 

for fraud, 73. 

for neglect to take bonds, 73. 

for mismanagement of ofBcers, 73. 

for acts of agent, 71. 
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DIRECTOES (continued)— 

limitation of actions against, 79. 

meeting of, 70. 

oath of, as to ownership of stock, 69. 

of savings bank holding share on conversion, 70. 

of state bank on conversion, 216. 

pleading and practice in actions against, 78. 

quo warranto to try office of, 70. 

ratification of acts of president, 177. 

removal of, 70. 

resignation of, 70. 

resolution of, as to deed of real estate, 179. 

DISCOUNT — 

definition of, 144. 
usury in, 371. 

DISSOLUTION, 80. (See Liabujtt op Sharbholdbes.) 
effect of appointment of receiver, 183. 
efEect of conversion of state banks, 315. 

DISTRICT ATTORNEY, 81. 

DIVIDEND, 83. 

estoppel by reception of, 113. 
taxation of, 323. 

DOMICILE — 

with reference to action, 4 

DRAFT— 

payment of by cashier, 30. 

E. 

ELECTION OF REMEDIES — 

to enforce shareholder's liability, 135. 

EQUITY— 

action to cancel fraudulent certificates of indebtedness by re- 
ceiver, 193. 
action to recover possession of notes, 193. 
does not lie to recover usmy paid to national banks, 888. 
relief for wrongful taxes, 353. 

ESTATE — 

liability of, on stock, 116. 
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ESTOPPEL, 83. 

as to organization, 139. 

as to the power of cashier, 30. 

as to re-issue of old certificates, 113. 

as to stock standing in name of national bank, 113. 

as to contesting illegal taxes, 354. 

as to ultra vires contract by national bank, 158. 

in actions to enforce shareholder's liability, 135. 

EVIDENCE — 

as to appointment of receiver, 188. 

of negligence as to special deposits, 314 

organization certificate, 187. 

presumption of organization from title of bank, 189. 

proof of authority to do business, 173. 

proof of discrimination in taxation of national banks, 387. 

that stock is held as collateral security, 114 

EXAMINATION OF NATIONAL BANKS, 88. 

EXAMINER— 

possession of bank by, 75. 

EXECUTION— 

sale of stock on, 35. 

EXECUTOR — 

liability of, on stock, 117, 308. 

EXEMPTION— 

waiver of, as to action, 5. 

from taxation, 344 
EXPIRATION OF CORPORATE EXISTENCE, 84 
EXTENSION OF CORPORATE EXISTENCE, 84 

F. 

FALSE ENTRIES, 85. (See Criminal Law; Indictment.) 
aiding and abetting in making, 89. 

FEDERAL COURTS, 104 

actions by national banks in, 3. 

jurisdiction of, as to actions by receiver, 18& 

removal of action to, 8. 
FORFEITURE OF CHARTER, 36. 

precedent to liability of directors, 74 
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FORFEITURE OF POWER, 167. 

FRAUD— ^ 

directors' liability for, 73, 

FURNITURE — 
taxation of, 226. 

Q. 

GARNISHMENT— ' 

of national bank, 14 

of receiver of national bank, 14 

to collect taxes, 255. 
GRAIN— 

sale of, by bank, 167. 
GUARANTY — 

by president of notes for the bank, 173. 

contract of, 2. 

effect of usury on, 274 

on conyersion of state bank, 216. 

power of bank as to, 164 

power of cashier, 30. 

I. 

INCORPORATION — 
proof of, 6. 

INCREASE OP CAPITAL STOCK (see infra, Stock, Inoebase op)— 
subscriber to, 206. 

INDICTMENT, 91. , 

I. SUFFIOIENCT m GBNEEAL, 91. 

II Foe Misappuoation and Embezzlement, 93. 
IIL For Making False Entries, 94 
IV. Miscellaneous, 96. 
for abstraction of funds, 97. 

IND0R8ER— 

set-off by, in action by receiver on note, 199; 

cannot recover penalty for usury, 284 
INFANTS — 

liability of, as shareholders, 115. 
INJUNCTION— 

in federal courts, 99. 

in state courts, 98. 
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INJUNCTION (continued) — 

of action by receiver to enforce shareholder's liability, 136. 

priority of, 99. 

to restrain collection of illegal taxes, 353. 

INSOLVENCY— 

actions on, 100. 

definition of " contemplation of insolvency," 168. 

directors' duty on, 75. 

payment of claims on, 39. 

priority of claims upon, 45. 

proceedings on, 100. 

proof of, 99. 

transfer voidable on knowledge of, 367. 
INSOLVENT NATIONAL BANKS — 

attachment against, 11. 
INSURANCE — 

contract to procure by bank, 157. 

INTENT — 

to make false entry, 87. 

INTEREST (see Usury) — 

on assessment, 130. 

on claims, 43. 

forfeiture of, for usury, 878. 

forfeiture of after maturity, for usury, 376. 

forfeiture of on renewals, for usury, 377. 

liability of shareholders for, on claim, 130. 

rate of state banks of issue, 103. 

rate prescribed by state, 100. 
INTERNAL REVENUE — 

examination of national banks by officers of, 353. 

J. 

JOINT MAKER — 

set-off by, in action on note, 199. 

cannot recover penalty for usury, 383. 
JUDGE — 

disqualification of director as to, 71. 

JUDGMENT — 

against national bank after voluntary liquidation, 138. 
against receiver on claim, effect of, 40-43. 
bank may sell, 166. 
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JUDICIARY ACT, 3. 
JURISDICTION OF COURTS, 104 
L Federal Courts, 104 

a. In General, 104. 

b. United States Supreme Court, 105. 

c. United States Circuit Court, 106. 

d. United States District Court, 107. 
II. State Courts, 107. 

of action against directors, 76. 
of action for penalty, 109. 
of actions on contract for transfer of stock, 368. 
of action to enjoin the collection of a tax, 354, 
of actions by receiver, 188. 
of action for usury, 394 

of ofifense of receiving deposits by insolvent bank, 67. 
JURISDICTIONAL AMOUNT, 106. 

L. 

LEASE, 110. 

action on, against bank, 110. 
by national bank, 166. 

LEGAL REPRESENTATIVE — 

action by, for penalty for usury, 384 
LEGAL TENDER, 38. 

LIABILITY OP NATIONAL BANK — 

for acts of president, 176. 

for act of director, 70. 

on certified check, 36. 

during organization, 189. 
LIABILITY OP OFFICERS, 135. 

president, 175. 
LIABILITY OP RECEIVER, 194 
LIABILITY OF SHAREHOLDERS, 110. 
L Who Liable, 111. 

a. Ouoner of Shares, 111, 

b. Pledgee, 113. 

c. Trustee, 114 

d. Married Woman, Infant, 115. 

e. Survival Against Estate, 116. 

II Nature and Extent of Liability, 118. 
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LIABILITY OF SHAREHOLDERS (continued) — 

IIL DiSOHABGE OF LIABILITY, 131. 

IV. Enforcement of Liability, 133. 
V. Actions, 134. 
expenses of receivership, 120. 
infants, 115. 

interest on assessment, 120. 
over-issue of stock, 112, 
state bank, 113. 
survival of liability, 116.^ 
when shareholder induced to become so by fraud, 131. 

LICENSES — 

taxation of, 236. 
LIEN-- 

bank may acquire prior, 147. 

lien of bank on stock, 360. 
LIMITATION- 

of defense of usury, 394. 

of setofiEof usury, 386. 

LIMITATIONS OF ACTIONS — 
to determine charter, 37. 
as to usury, 385. 
actions by receiver, 193. 
to recover an assessment of a sliareholder, 126. 

LIQUIDATION — 
effect of, 137. 
authority of president after, 173. 

LOANS — 

"" authority of bank to make, 129. 

excessive, 73. 

liability for excessive, 73. 

liability of cashier for excessive, 31. 

power of bank to make for others, 105. 

recovery of excessive, 129. 

LOCATION — 

with reference to action, 3. 

M. 
MARRIED WOMEN — 

liability of as shareholders, 115. 

power of bank to take mdorsement of, as security, 155, 
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MISAPPLICATION AND EMBEZZLEMENT, 93. 

MONEY— 

meaning of, 93. 

MONEYED CAPITAL— 

discrimination in favor of, 234 

definition of, 236. 

exemption of, from taxation, 245. 

MORTGAGE, 133. 

action to cancel, 109. 

bank may take, 148. 

bank may take assignment of, 166. 

effect of usury on, 274 

MUNICIPAL— 

taxation of national bank stock for municipal purposes, 333. 

NAME — 

prohibition of the word "national," 133. 
l^ATIONAL BANKING ACT, 133. 
NEGLIGENCE — 

directors Liable for, 73. 
NEGOTIABLE PAPER — 

discount and purchase of, by bank, 143. 
JSTOTICE — 

in tax proceedings, 355. 

to cashier, 33. 

to shareholders, 308. 

o. 

OATH — 

indictment for false, 94 
OATH BY DIRECTOR, 69. 

OFFICERS, 133. 
bonds of, 16. 

acts done at other than place of business, 141. 
action against, 185. 
duty to transfer stock, 364 
effect of liquidation on authority of, 138. 
false entries by, 87. 
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OFFICERS (continued) — 

indictment for misapplication by, 93. 
indictment for making false entries, 94 
knowledge of president's wrongful act, 313. 
liability of, 135. 
liable for excessive loans, 78. 
> liability of bank on fraudulent certificate of deposit issued by, 31 
mortgage given to, to secure loan by bank, 150. 
power of, 133. 

refusal of, to transfer stock, 265. 
transfer of stock by, 263. 
usurious commission paid to, 373. 

OFFICE OF BANK, 140. 

ORGANIZATION, 136. 

OVERDRAFTS — 

usurious interest on, 378. 

OWNER OF SHARES — 
liability of. 111. 

P. 

PARTNER — 

set-off by, in action by receiver, 199. 
PARTNERSHIP — 

power of bank to enter, 157. 

PENALTIES AND FORFEITURES — 
as to usury, 375. 

PERJURY — 

by director, 69. 

indictment of officer for, 97. 
PLACE — 

definition of, 228. 
PLACE OF BUSINESS, 140. 

specification of in organization certificate, 136. 
PLEADING AND PRACTICE — 

action against directors, 78. 

by or against national banks, 6. 

by receiver, 191. 

to recover usurious interest, 288. 

to enforce liability of shareholders, 135. 

following state practice, 7. 
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PLEDGEE — 

right to dividend, 83. 

liability of, on stock, 113. 

set-oflf against claim of, 199. 

shareholders, 307. 

transfer of stock by, 114 

■vfiU be deemed owner of stock, 307. 
POLICE LAWS — 

as to usury, 381. 
POST NOTES — 

power of bank as to, 34 
POWER OF COURT — 

to order payment of debts by receiver, 186. 
POWER OF DIRECTORS, 68. 
POWER OF NATIONAL BANKS, 143. 
1 In General, 143. 

II. Discount and Purchase op Negotiable Paper, 143. 
IIL To Take Security, 146. 

a. Real Estate, 146. 

(1) Matured Indebtedness, 146. 

(8) Present or Future Indebtedness, 149. 

(3) Ultra Vires Loan, by Whom Voidable, 151, 

b. Chattel, 153. 

0. Collateral, 153. 

d. Security of Own Capital Stock, 154 

e. Indorsement, Deposit, Contract, 155. 
IV. Contracts, 156. 

V. Agency, 158. 

VL Brokerage, Stocks, Bonds and Trade Options, 159. 
VIL Borrow Money, 163. 
Vm. Guaranty and Suretyship, 164 
IX. Miscellaneous, 165. 
X Forfeiture of Powers, 167. 
certificate of deposit, 34. 
clearing-house, 53. 
miscellaneous, 165. 
purchase of coin, 165. 
collections, 165. 
donation, 166. 

assignment of mortgage, 166. 
employment of attorney, 166. 
lease, 166. 
improvement of real estate, 166. 
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POWER OF NATIONAL BANKS (continued) — 
purchase of grain, 167. 
insurance application, 157. 
as to special deposits, 209. 
to enter partnership, 157. 
to deal in negotiable paper, 145. 
to hold savings bank stock, 161. 
to make loans, 129. 
to purchase own stock, 160. 
to sell on commission, 156. 
to sue in federal courts under judiciary act, 3. 
to take personalty in trade, 156. 

PREFERENCE, 167. (See Attachment. 11.) 

allowance of set-off as, 197. 

payment of debt by insolvent bank, 76. 
PREFERRED CLAIMS, 171. 

arising from fraudulent rediscounts, 50. 

arising from fraudulent sale of stock, 50. 

arising from officer's fraud, 50. 

collections, 47. 

contribution of directors to make up capital, 51. 

deposits of savings bank, 49. 

the United States, 52. 

trust funds, 51. 

PRESIDENT, 171. 

action in name of, 7. 

application of bank funds to personal debts, 174. 

appropriation of special deposits by, 213. 

authority, 172. 

authority of after liquidation, 172. 

consent of to embezzlement, 62. 

false entries by, 89. 

indictment of for fraudulent purchase, 97. 

indictment of for false entries, 94 

jurisdiction of actions against, 109. 

knowledge of, 174. 

liability of, 175. 

power to pay promoter, 174. 

to employ counsel, 178. 

to check on bank's account, 178. 

to borrow money, 173. 

to subscribe money for the bank, 173. 
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PRESIDENT (contlnusd)— ' 

to compromise debts, 173. 

purchase of stock by. from bank, 34. 

representations of, 35, 175. 

resignation of director to, 70. 

removal of, 177. 
PRIOEITY OF CLAIMS, 45. 
PRIVILEGES AND LICENSES — 

taxation of, 236. 
PUBLIC MONEYS — 

liability of United States for deposit in national banks, 67, 

Q. 

QUORUM OF DIRECTORS, 70. 

QUO WARRANTO — 

to try the office of director, 70. 

E. 

REAL ESTATE, 177. 

action to enjoin sale of, 178. 

bank may acquire title to, 148. 

failure to sell after five years, 178. 

held by national bank, title voidable, 178. 

improvement of, by bank, 166. 

purchase of, by bank, 178. 

resolution of directors as to deed of, 179. 

taxation of banking house, 336. 

taxation of, belonging to national bank, 335. 

RECEIVER, 179. 

I. Appointment of, 180. 
II. Title of, 184 
III Powers of, 185. 
IV. Recbivebs' Certificates, 187. 
V. Expenses of Receivership, 187. 
VI Actions, 187. 

a. In General, 187. 

b. Jurisdiction of Courts, 188. 

c. Pleading and Practice, 191. 

d. Removal of Causes, 193. 
VIL Sales by Receivers, 194. 

VIIL Liability, 194. 
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EECEIVER (continued) — 
actions by, 187. 

actions against directors by, 77. 
action by, for penalty for usury, 385. 
appointment of, efEect, 80. 
appointment of, by court, 181. 
collection of taxes of, 356. 
effect of appointment, 183. 
expenses of, 130, 187. 

identification of preferred claims in receiver's hands, 47. 
legality of appointment of, 183, 
liability of, 194. 
lien of, priority, 99. 
notice of authority of, 186. 
payment of claim against bank in hands of, 39. 
pleading and practice by, 191. 
powers of, 185. 

in general, 185. 

contract, 185. 

to compromise debts, 186. 

to compromise shareholders' liability, 186.^ 
presentment of paper at oflSce, 41. 
removal of, 181. 
removal of action by, 193. 
sales by, 194. 

title of, to bank assets, 184 
to take possession under, 110. 

RECEIVER'S CERTIFICATE, 187. 

REDEMPTION OF CIRCULATION, 39. 

REMOVAL OP ACTIONS, 8. 

against directors, 79. 

by receiver, 193. 
REMOVAL OF DIRECTORS, 70. 
REMOVAL OF PRESIDENT, 177. 
RENT — 

liability of receiver for, 194 
REORGANIZATION — 

shareholders upon, 308. 
REPLEVIN — 

of money fraudxilently received by insolvent bank, 46, 
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REPORT, 194 
form of, 195. 

effect of false report, 195. 
notice to whom, 195. 
false report, effect of, 195. 
false entries in, 86. 
indictment for making false, 91. 
effect of fraudulent report, 156. 

REPRESENTATIVES — 

liability of personal, on stock, 116. 

RESIDENCE — 

notice of, by national bank shareholders, 339. 

RESIGNATION OF DIRECTORS, 70. 



s. 



SALE OF NATIONAL BANK STOCK — 
when complete, 363. 

SALES BY RECEIVER, 194 

SAVINGS BANKS — 
conversion of, 315. 

directors of, holding over on conversion, 70. 
stock may be held by national bank, 161. 

SCHOOL — 

taxation of national bank stock for school purposes, 333. 

SET-OFF, 196. 

1 SoLTiENT Banks, 196. 
IL Insolvent Banks, 197. 

a. In General, 197. 

b. To Whom Allowed, 198. 

0. Debts Existing at Time of Failure, 199. 

d. Debts Maturing After Failure, 300. 

e. Against Assessment, 303. 

f. Actions, 305. 
against assessment, 303. 
against dividends, 196. 
against deposits, 196. 
by assignee, 198. 
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SET-OFF (continued) — 

by indorser, 199. 

by joint maker >99. 

by partner, 19i>. 

deposit, 303. 

dividends, 203. 

funds to replace impaired capital, 204. 

increase of stock, 204. 

insolvent banks, 199. 

individual claim, 202. 

in action for penalty for usury, 283. 

plea of, in action by receiver, 193. 

preference, 201. 

usurious interest, 389. 

waiver of, by debtor, 303. 
SHAREHOLDERS— 

I. In General, 305. 
II. PowEES or Shaeeholdebs, 308. 

action by, 809. 

agent of, 10. 

amendments of articles of association by, 308. 

definition of, 305. 

estoppel, 206. 

examination of bank by, 83. 

executors as, 308. 

liability of. 111. 

compromise of, by receiver, 186. 

notice to, 308. 

pledgee, 207. 

termination of UabUity of, 367. 

trustee, 208. 

upon reorganization, 208. 

voting, 309. 

SOLVENT NATIONAL BANKS — 

attachment against, 11. 
SPECIAL DEPOSITS, 310. 

appropriation of by president, 313. 

cashier's power as to, 81. 

contract for recovery of, 156. 

liability for, during organization, 139. 

negligence as to, 211. 

power of bank as to, 310. 
21 
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SPECIFIC PERFORMANCE— ' 

of contract to sell stock, 35. 

STATE BANKS — 

conversion of, 314 

power of conversion of, 314 

actions, 317. 

effect of conversion of, 315. 
usury, 383. 

exemptions of, from taxation, 245. 

liability of as owner of stock, 113. 

taxation of bonus on conversion of, 331. 

taxation of in relation to that of national banks, 339. 
STATE COURTS — 

actions in, 4 

jurisdiction of, 107. 
STATE NOTES — 

taxation of, 334 
STOCK — 

action to redeem, 37. 

agreement to sell, rescission of, 25. 

assessment to raise impaired capital, 34 

. conversion of by pledgee, 41. 

increase of, 19. 

assent of comptroller, 31. 

certificate of comptroller, 33. 

irregularities in, 30. 

payment of, 20. 

ratification of change in amount, 21. 

recovery of subscription, 33. 

indictment for fraudulent purchase, 97. 

misrepresentations in purchase of, 36. 

nature and extent of shareholder's liability on, 118. 

ownership of by directors, 69. 

priority of attachment on, 15. 

purchase of by bank, recovery for, 25. 

I'eduction of, 34 

distribution of proceeds, 34 

sale of capital stock, 34 

sale of, by bank, 27. 

by bank to president, 34 
to pay assessment, 35. 
on execution, 35. 
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STOCK (continued) — 
taxation of, 219. 

listing of, for purposes of taxation, 250. 
transfer of priority of attachment as to, 15. 

STOCKS — 

power of bank to deal in, 159. 

SURETIES— 

on bonds of officers, liability of, 16. 

SURETY — 

set-ofE by, of usurious interest, 289. 

SURETYSHIP — 

contract of, by bank, 2. 
power of bank, 164. 

SURPLUS — 

taxation of, 223. 

T, 

TAXATION, 218. 

1 What Taxable, 219. 

a. Capital Stock, 219. 

b. Shares of Stock, 221. 

c. Surplus, 233. 

d. Dividends, 223. 

e. Circulation, 224. 

f. Seal Estate, 225. 

g. Privileges and Idoenses, 22S. 
h. Miscellaneous, 226. 

n Whebb Taxable. 

a. In General, 227. 

b. Shares of Residents, 229. 

c. Shares of Nonresidents, 230. 

III. To Whom Taxable, 231. 

IV. FOK What P0r^osb, 233. 

V. DiscRnrtNATioN Against National Banes. 

a. In General, 234. 

b. Valuation, 235. 

c. State Banks and Corporations, 239. 

d. Deductions, 241. 

e. Exemptions, 244 
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TAXATION (continued) — 

Vl Valtjation and Assessment. 

a. In Qeneral, 346. 

b. Deductions, 347. 

c. Exemptions, 348. 

VIl Method of Assessment, 351. 
VIIL Remedies fok Erroneous Taxation, 353. 
IX Collection of Tax, 355. 
X Eboeiybr, 356. 
XI. Constitutional Law, 357. 
of bonus on conversion of, 331. 
of banking house, 336. 
of furniture, 336. 
of mortgages, 237. 
of paid checks, 337 
of state banks in process of conversion, 317. 

TELLER — 

theft of, 313. 

TERRITORY — 

power as to taxation, 357. 

taxation of national bank stock in, 333. 

TRANSFER OF STOCK, 258. 

L In GrENEEAL, 359. 

IL Method of Transfer, 363. 
, III. Transfer to Avoid Liability, 366. 
liability of transferee for taxes, 331. 
TRUST DEED — 

to national bank, 151. 

TRUST FUNDS — 

as preferred claims, 51. 
TRUSTEE — 

to close up affairs of bank, 138. 

liability of on stock, 114. 

on books of bank, 308. 

effect of appointment of to close up bank, 138. 

u. 

ULTRA VIRES — 

defense on contract by bank, 157. 
loan 01^ capital stock, 37. 
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ULTRA VIRES LOAN — 

by whom voidable, 151. 
ULTRA VIRES PURCHASE — 

of negotiable paper by national bank, 145. 
UNITED STATES- 

as a preferred claimant against insolvent bank, 53. 
UNITED STATES ATTORNEY, 193. 

action by receiver, 193. 
UNITED STATES BONDS AND NOTES — 

deduction for, by national bank stockholders, 349. 
UNITED STATES CIRCUIT COURT, 106. 

UNITED STATES DISTRICT COURT — 

jurisdiction of, 107. 

actions against banks in, 4. 
UNITED STATES SECURITIES — 

taxation of stock invested in, 330. 
UNITED STATES SUPREME COURT— 

jurisdiction of, 105. 
USURY— 

L What Constitutes Usxjbt, 269. 

a. In General, 369. 

b. Conflict of Laws, 373, 
11 Effect on Contract, 373. 

in Penalties and Foefeitubes, 375. 

a. In General, 375. 

b. Forfeiture, 378. 

o. Conflict of Laws, 381. 
rv. Action for Penalty, 383. 

a. Nature of Action, 383. 

b. Who Can Recover, 283. 
0. lAmitations, 285. 

d. Defenses, 28.7. 

e. Pleading and Practice, 288. 
V. Set-off, 389. 

a. Usurious Interest May be Set Off, 289. 

b. Usurious Interest May Not be Set Off, 290. 
VI. UsiTRY A Defense, 393. 

VTL Jtjeisdiction of Courts, 394. 
agreement by cashier to pay, 31. 
attorney fees, 370. 
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USURY (oontimied) — 

commission to officer, 373. 
estoppel of director as to, 70. 
in renewal note, 371. 

Y. 

VALUATION OF NATIONAL BANK STOCK FOR TAXATION, 

337. 

VARIANCE AS TO INDICTMENT, 93. 
VICE-PRESIDENT, 396. 

ownership of stock by, 396. 

powers, 397. 

ratification of acts by bank, 397. 

W. \ 

WAIVER— 

of prohibition as to attachment, 14 
■WAREHOUSE RECEIPT — 

pover of bank to hold as collateral security, 154 



